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THE act passed by the Missouri Legislature in 
regard to the printing of the reports of the su- 
preme court of this state provides that the volumes 
shall be equal to the 40th Iowa in mechanical 
execution; shall be stereotyped; shall be sold 
to the profession at not more than three dol- 
lars, and at not more than two dollars and fifty 
cents to the state. The reporter is appointed by 
the supreme court, and receives from the state a 
salary of $2,000 per year. The contract for the 
publication of the reports is let out to the lowest 
bidder by the Attorney-general, the Auditor and 
Secretary of State; and the successful bidder gives 
a bond in the sum of $10,000 for the faithful per- 
formance of the work. In regard to the manner 
of reporting, the law provides that the reporter 
shall make a brief statement of the facts in each 
case, in place of that now required to be made 
in the opinion of the court, when such statement 
is not contained in such opinion. Such a provision 
would not be thought necessary, were it not for the 
fact that a good many cases, as at present reported 
in the Missouri Reports, are unintelligible, by rea- 
son of the failure of the judges in the first place, 
and secondly of the reporter, to make a statement 
of facts. A conspicuous instance of this is the case 
of the South Pacific Railroad Company v. Laclede 
County, 57 Mo. 147, a decision that involved hun- 
dreds of thousands of dollars to the people of this 
state. 


THE popular ridicule against the legal profession 
is well enough inits way, and particularly if it is not 
carried too far. A little ridicule benefits any man, 
or any class of men, where the ridicule is deserved, 
because it makes us see ourselves as others see us. 
But people are hardly justified in ridiculing law- 
yers and courts on account of what is called,‘ legal 
technicality,”’ when it is known that persons who 
are not lawyers, when called upon to act in a 
judicial capacity, generally ‘“‘stick in the bark of 
the statute,” instead of interpreting it according 
to its meaning and intent. We presume that very 
few lawyers, if acting as judges, would construe 
a statute so strictly as to hang the surgeon who 
had opened the vein of a man who had fallen down 
in the street in a fit, because the statute denounced 
the penalty of death against shedding blood in the 
streets; but judges of elections pursue the almost 
invariable habit of rejecting votes on account of the 
slightest inaccuracy in spelling the name of a 
candidate, although not a man in all the county 
could doubt the candidate for whom the voter in- 
tended to cast the ballot. This is a common illus- 
tration. A sfecial illustration which has recently 
come under our observation is a decision of the 
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jurist who presides over the department of mailing 
the printed matter in the St. Louis post-office. We 
had occasion to send to our agents in San Francis- 
co 2000 printed circulars, to be by them distributed 
to their customers there as they might see fit. We 
rolled them up in several large packages, put the 
stamps on them required on ordinary printed mat- 
ter, and put them in the post-office. This official 
ruled that we were obliged to pay double the price 
that we had paid on them, on the ground that they 
were circulars, and could only be sent at the rates 
prescribed on circulars. Of course, this would have 
been the correct ruling, if they had been put in the 
mails for direct distribution as circulars; but they 
were not sent as circulars to the persons to whom 
the information contained in them was intended 
to be conveyed; but they were sent the same as we 
might have sent so many sheets of blank paper to | 
be printed as circulars in San Francisco, and to be 
distributed from that point. The ruling was most 
ridiculous. But the United States has got our 
money, and will probably repeat the operation, 
unless the distinguished lawyer who presides over 
the post-office department can be induced to make 
a ruling applicable to such cases, such as any law- 
yer would make on the bench—construing the 
statute according to its manifest intent and pur- 
pose. 





THE Solicitors’ Journal, an English legal pub- 
lication of authority, is moved, in a recent issue, to 
protest against the language used by the Lord 
Chief Justice of England in a letter to Judge Dil- 
lon, published in this JOURNAL of the 23d of March. 
While ‘“‘it has no desire to criticise harshly so 
graceful and admirable an expression of friendly 
feeling,’ because *‘no lawyer would speak with- 
out respect of American decisions,”’ it feels called 
upon in the name, not, as will be seen hereafter, of 
the bar, but of the bench, to ask: ‘Is not this going 
a little too far as to their authority?’’ What is 
here referred to is the statement in Lord Cock- 
burn’s letter, that ‘‘ the respect paid by the jurists 
of the United States to the authorities of this 
country in regard to the law which both nations 
have derived from a2 common source, is most 
cordially reciprocated.’ While the Solicitors’ 
Journal admits that in some branches of the law 
American decisions are quoted and relied on, *‘who 
ever heard,” it demands, ‘‘American decisions cit- 
ed on a question of real-property law, the law of 
landlord and tenant, or numerous other branches 
of the law?’ But even on those subjects where 
it appears American decisions are worth some- 
thing, the practice of receiving foreign authorities 
is, we are assured, of very recent date. That this is 
so, we are referred to the case of Ralli v. Janson, 6 
E. & B., 422, decided a little over twenty years 
ago, where the court refer to the foreign law,only to 
show that there is nothing in the general law- 
merchant to sanction the proposition contended 
for in that case. There was a time when Ameri- 
can authorities were not permitted to be cited be- 
fore an English judge. The shade of that distin- 
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guished jurist must still hover over the barristers of 
to-day ; for, says the same Journal, ‘* the main use of 
cases from the American reports, even where they 
are most commonly used, is as a quarry from 
which counsel hew out arguments, the origin of 
which they do not always acknowledge. Ifa care- 
ful investigation were made of the admirable argu- 
ments which appear in the various law reports on 
certain branches of law, we have a strong suspi- 
cion that a transatlantic parentage would be found 
for many of them.’’ We can not but accept this as a 
high compliment to the legal writers and judges 
of this country. Dr. Johnson, it will be remem- 
bered, considered that his duty to his hearers con- 
sisted in giving them arguments, and that it was 
not incumbent upon him to likewise furnish 
them with the faculties for understanding them. 
And whatever an English journal may say to the 
contrary, we are certain that the English reports, 
during the last fifteen years, will sustain the state- 
ment in Lord Cockburn’s letter to which it has re- 
ferred. 





THE public right to use a horse-railroad track in 
the streets of a city for vehicles traveling through 
the streets, it is held in Camden Horse R. R. v. 
Citizens’ Coach Co., recently decided in the New 
Jersey Court of Chancery, does not authorize a 
transportation company to use it in competition 
with the railroad company. This is a very inter- 
esting case, and was decided upon a bill filed for 
an injunction by the complainant, a horse-railroad 
company chartered to operate and maintain its 
road through certain streets of the city of Camden. 
Subsequently to its charter, the defendants be- 
came incorporated for the purpose of carrying 
passengers, goods and merchandise in coaches in 
and about the city for compensation. The bill 
was filed to restrain them from using the complain- 
ants’ railroad track with their coaches, in the pur- 
suit of their business of carrying passengers for 
hire in and about the city. The defendants, by 
their answer, while they denied that they had 
used the track to the prejudice of the use thereof 
by the complainants, insisted that they had the 
right to drive their coaches, in pursuit of their 
business, upon the rails of the complainants’ rail- 
road when they were not occupied by the com- 
plainants. ‘Though,’ said the court, ‘the 
railroad track is, by charter, required to be of the 
breadth of the wagon track established by law, 
and to be, in all cases, level with the surface or 
face of the street on which it is laid; and although 
the general public have a right to use the track 
for passage thereon with vehicles, when not occu- 
pied by the complainants, that right does not ex- 
tend, and could not reasonably be extended, to the 
defendants, as carriers of passengers or property, 
in competition with the complainants. If it were, 
it would obviously render the complainants’ fran- 
chise of but little, if any, value.’’ The injunction 
was granted. A right to use a horse-railroad 
track for the purpose of competition with the com- 
pany differs essentially from the incidental right 





to use itin traveling through the street. Brook- 
lyn Coach R. R. v. Brooklyn City R. R.,32 Barb. 
358 ; Jersey City & Bergen R. R. v. Jersey City and 
Hoboken R.R., 5C. E. Gr.61; R. &D. B.R. R.v. 
D. & R.Can. Co. 3 C. E. Gr. 546. That another horse- 
railroad company has the right to use such track by 
the authority of the legislature, see Metropolitan R. 
R. Co. v. Quincy R. R. Co., 12 Allen, 262. Common 
vehicles may be used on a horse-railroad track, 
when not occupied by the cars; the company’s 
exclusive right only exists while its cars are pass- 
ing. Heegan v. Eighth Ave. R. R. Co., 15 N. Y. 
380; Wilbrand v. Eighth Ave. R. R. Co., 3 Bosw. 
314; Barker v. Hudson River R. R. Co., 4 Daly, 
274; Jatho v. G. & C. R. R. Co., 4 Phila. Rep. 24. 
So, pedestrians may use such trackin the same 
manner as any other part of an ordinary highway. 
Shea v. Portrero R. R. Co., 44 Cal. 414; Unger v. 
Forty-second St. R. R. Co., 51 N. Y. 497; and see 
Shea v. Sixth Ave. R. R. Co., 62 N. Y. 180. As to 
the liability of a traveler or driver who, going in 
advance of a car, refuses to turn out of the track 
when requested, see Commonwealth v. Temple, 7 
Gray, 69; Adolph v. Central Park R. R. Co., 1 
Jones & Spencer (N. Y.) 186. As to a temporary 
obstruction while unloading a wagon standing 
across the track, see State v. Foley, 31 Ia. 527. 


WHEN land is dedicated to the public and ac- 
cepted for the purposes of a street, the public 
right is complete, and it may be appropriated to 
any use to which a street acquired in any other 
mode can lawfully be put. So also the streets of a 
city may be lawfully used for the construction of 
sewers, whether the public right was acquired by 
condemnation or dedication. This is held in the 
ease of Stoudinger v. City of Newark, lately de- 
cided in the same court, citing Cone v. Hartford, 
28 Conn. 362; Boston v. Richardson, 13 Allen, 146; 
Chapman v. Albany & S. R. R., 10 Barb. 360; Mil- 
han v. Sharp, 15 Barb. 210; Dillon on Municipal 
Corporations, §544. In Glasby v. Morris, 3 C. E. 
Gr. 72, it washeld that express authority must be 
conferred by a charter in order to construct sewers. 
An act of the legislature which expressly authorizes 
a city to turn a natural stream into a sewer is consti- 
tutional. Butler v. Worcester, 112 Mass. 541; and 
a plaintiff must establish some particular injury to 
himself arising therefrom, to entitle him to relief. 
Washburn Co. v. Worcester, 116 Mass. 458; and 
see Workman v. Worcester, 118 Mass.168. As to 
the right of a city to connect a sewer with, or to 
discharge it into a natural stream, see Munn v. 
Pittsburgh, 40 Pa. St. 364; O’Brien v. St. Paul, 18 
Minn. 176; Thurston v. St. Joseph, 51 Mo. 510.. In 
Proprietors, etc., v. Lowell, 7 Gray, 223, it was 
held that a right to enter ‘streets and private 
lands,”’ for the construction of sewers, would not 
authorize a city to discharge its sewage into a 





“canal, or to lay sewers upon lands purchased by 


the corporation for the use of their canal; and see 
Hildreth v. Lowell, 11 Gray, 345; N. Y. C. R. R. 
Co. v. M. G. L. Co., 63 N. Y. 326; Columbus v. 
Hydraulic, ete., Co., 33 Ind. 435. A corporation - 
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formed under a general act has no right to lay gas 
pipes in a country highway, without the consent 
of the owner of the fee, or compensation made to 
him. Bloomfield Gas Light Co. v. Calkins, 62 N. 
Y. 386. In the same case a query was raised, 
whether the streets of a city could be so appropria- 
ted without such consent or compensation. That a 
land owner, ona street already opened to the pub- 
lic, is entitled to no additional compensation for 
the construction of a sewer therein, see, also, 
Kelsey v. King, 32 Barb. 410, 33 How. 39; State v. 
Laverack, 5 Vr. 201, 206. The owner of the fee 
can not maintain an action against town authori- 
ties for placing in the highway a reservoir for the 
purpose of retaining water with which to sprinkle 
the highway. West v. Bancroft, 32 Vt. 367. An 
action lies by an adjacent land owner against a 
city for so constructing a culvert that it was in- 
sufficient to carry off a natural stream. Rochester 
Co. v. Rochester, 3 N. Y. 463. In Boston v, 
Richardson, supra, Chief Justice Gray says: 
‘* Whenever land is taken for public use as a high- 
way, and due compensation made, the public have 
aright to make any use of the land, directly or 
incidentally, conducive to the enjoyment of the 
public easement; and such uses clearly include the 
making of culverts, drains and sewers under the 
highway, for the cleansing of the streets and the 
accommodation of the inhabitants on either side.” 
And Judge Harris,in Chapman v. Albany and 
Schenectady R. R.,10 Barb. 360, says: “A 
street may be used in any way which shall best 
promote the interest and business of the city. 
What will so promote those interests and business 
is to be determined by the municipal authorities, 
to whom the control of the streets is committed. 
Sewers and drains may be constructed, and water 
and gas pipes laid in them. The only ‘restriction 
upon the power of the municipal authorities is 
that they can not appropriate them to a purpose 
incompatible with the ends for which they were 
established.’’ We take this, and the case in the 
former paragraph, from the first volume of Stew- 
art’s New Jersey Equity Reports just published. A 
recent act of the legislature 6f that state, approved 
Feb. 28, 1877, requires the law and equity reports 
to be published separately in parts. In the first 
volume of the equity reports issued in accordance 
with this act will be found a large number of 
equity decisions on interesting and practical sub- 
jects. Many of the opinions are enriched with 
able notes by the reporter from which we have 
taken the liberty to make the foregoing extract. 
THE Louisiana election of last fall came inci- 
dentally before the United States Circuit Court for 
the District of Louisiana, sitting at New Orleans, 
during the past week. During the last campaign 
the Republican State Committee, with a view to de- 
tect fraudulent registration, issued a large number 
of circulars addressed to every white voter in the 
parish of Orleans. These circulars were supposed 





to have been circulated by a mercantile house, and 
at the time were known as the *“‘ Sewing Machine 





Circulars.”" They were distributed through the 
post-office, and upon their non-delivery were re- 
turned to the chairman of the State Central Com- 
mittee. Immediately upon their return, an affida- 
vit was made before one Southworth, an United 
States commissioner, charging false and fraudu- 
lent registration; and without further inquiry into 
the fact, the commissioner issued his warrant of 
arrest for the accused. In the space of ten days 
the commissioner issued 8,223 warrants. Out of 
these cases only a very small number of the ac- 
cused were brought before him; and of that num- 
ber, 71 were bound over, of whom 4 were commit- 
ted, and the remaining 67 discharged on their own 
recognizance. The commissioner applied to the 
court to have his account against the government 
for the sum of $14,000 approved and allowed. 
His claim was, however, disallowed, not being 
“according to law and just.”’ The court held 
that, although the commissioners of the United 
States circuit courts are quasi judicial officers 
charged with quasi judicial duties, and their 
decision upon certain matters can only be 
reviewed upon a writ of habeas corpus, yet Con- 
gress has invested the circuit and district courts 
with the power of revising the acts of United 
States commissioners, so far as to enable them to 
decide whether ‘the services were actually and 
necessarily rendered, and were according to law 
and just.”” Two questions were passed upon by 
the court in considering the legality of the claim: 
1. That the warrants were issued by the commis- 
sioner, but not signed by him, he having used a 
stamp on which was engraved a fac-simile of his 
signature. 2. That the warrants were issued by 
the commissioner without his first having consid- 
ered whether there was probable cause for the 
proceeding. Upon the first ground, the warrants 
were held void. As to the second, the court, Bill- 
ings, J., said: ‘* Now, the warrant must issue upon 
probable cause, supported by an oath. Probable 
cause and the oath are not matters which can be 
dealt with by machinery. You can not put an 
oath into one end of a machine and let it come out 
a warrant, as the pulp passes into paper in the 
paper factory. When the Constitution of the 
United States solemnly says there must be proba- 
ble cause supported by oath or affirmation, before 
the law shall lay its hand upon a citizen, it means 
that that oath or affirmation shall present the case 
to the full and candid investigation of the magis- 
trate, and the warrant must not issue without it. 
My view of it is that the committing magistrate 
should swear the affiant and weigh the facts de- 
posed to, both with reference to the circumstances 
of the accuser and the accused, and then, when 
upon the affidavit he is, after a judicial examina- 
tion, satisfied that there is probable cause, and not 
before, he issue his warrant. Now upon the facts 
which I have stated, less than one minute being 
allowed to the consideration of each case, it is idle 
to contend that there was any obedience or defer- 
ence to this article four of the Constitution, which 
lays its power upon the court and the commission- 
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er alike. There is no inherited principle—no con- 
stitutional provision—not even that which declares 
the sanctity of the writ of habeas corpus, which 
gathers within its terms or associations more of 
the inestimable results of the centuries of strug- 
gle, or in which resides greater security for the 
personal liberty of the citizens, than this article 
which the commissioner disregarded. I feel that 
it is the duty of the court to sustain the commis- 
sioners in all proper efforts to enforce the law, but 
they must act legally and constitutionally. Proper 
arrests should be encouraged; indiscriminate ar- 
rests in unconsidered cases should be reprobated. 
It seems to me that upon any other view of the 
case a commissioner might revolutionize a govern- 


ment.”’ 
er 


THE EFFECT OF STATUTES OF LIMITA- 
TION. 


No attempt will be made in this article to pre- 
scribe any rules for determining the circumstances 
in which statutes of limitation may be set in 
motion. Assuming that such a statute has opera- 
ted to its fullest capacity, an effort will be made 
to ascertain whatits effect has been upon the rights 
of the party against whom it may be pleaded. In this 
effort, the first thing to be done is to direct atten- 
tion to the distinction between the cases in which 
the statute has been acting in the creation of a title 
by prescription, and those in which it has merely 
extinguished some remedy for the enforcement of 
a contract or other obligation. If A takes and 
holds possession of the real or personal property of 
B, under such circumstances and for such a period 
of time that the latter can no longer maintain any 
action whatever against the former for its recov- 
ery, then A thereby obtains title by prescription. 
Such title is as effective, both for assault and for 
defense, as if acquired by any other valid mode of 
transfer. In other words, A has lost his right as 
well as his remedy. Billings v. Hall,7 Cal. 1; 
Newby v. Blakey, 3 Hen. & Munf. 57; Brent v. 
Chapman, 5 Cranch, 358; Sims v. Canfield, 2 Ala. 
555; Newcomb v. Leavitt, 22 Ala. 631; Winburn 
vy. Cochran, 9 Tex. 123 ; Chiles v. Davis, 58 Ml. 
411; Hale v. Gladfelder, 52 Ill. 91; Johnson v. 
Lancaster, 5 Ga. 39; Watkins v. Woolfolks, 5 
Ga. 261; Arrington v. Liscom, 34 Cal. 365; 
Cannon v. Stockmon, 36 Cal. 535; Leffingwell v. 
Warren, 2 Black, 605. The title so acquired must 
be recognized in other states, into which the 
property may be subsequently removed. ‘ Insuch 
cases, it is not the statute of limitations of anoth- 
er state, that is relied on, or pleaded, but a title 
acquired by operation of such statute; and when 
a title becomes perfect under the laws of one state, 
it is- valid in any other state. ”’’ Fears v. Sykes, 35 
Miss. 635; Shelby v. Guy, 11 Wheat. 361; Townsend 
v. Jemison, 9 How. (U. 8.) 418; Mosby v. Williams, 
5 How. (Miss.) 520. After title has been acquired 
by prescription, it can not be divested by an act of 
the legislature. Bowman v. Cockrill, 6 Kas. 
340; Specher v. Wakeley, 11, Wis. 436; Morton v. 





Sharkey, McCahon’s R. 113; Cooley’s Const. Lim., 
Ist ed. 365. 

In all cases where statutes of limitations do not 
operate to divest the title of the owner of real or 
personal property, they act on the remedy only. 
Of course, the legislature may, by the use of apt 
words in such statutes, extinguish the right as 
well as the remedy. But the vast majority of 
statutes of limitation do not purport to deal with 
the right, They simply prescribe certain periods 
of time within which specified actions must be 
brought. They do not assume to extinguish nor 
release anything; and if they create any presump- 
tion of payment or release, such presumption is 
not conclusive. They close the doors of the 
courts upon obligees without otherwise impairing 
the force of obligations. Hendricks v. Comstock, 
12 Ind. 238; Carson v. Hunter, 46 Mo. 467; Lord 
v. Shaler, 3 Conn. 134; Bentinck v. Franklin, 38 
Tex. 458; Brichett v. Davis, 21 Pick. 410; Belknap 
v. Gleason, 11 Conn. 160; Sichel v. Carillo, 42 Cal. 
493; McElmoyle v. Cohen, 13 Peters, 312; McCor- 
mack v. Brown, 36 Cal. 184; Rawle v. Ins. Co., 39 
Barb. 357; McCarthy v. White, 21 Cal. 495; John- 
son v. A. & S. R.R. Co., 54 N. Y. 416. 

The practical result of this rule is, that if the 
obligee has any other remedy than the one barred 
by the statute, he is at liberty to pursue it. If he 
holds property by way of pledge, his rights as 
pledgee are not impaired by the loss of his remedy 
by action for his debt. Spears v. Hartley, 3 Esp. 
81; Jones v. Merchants’ Bank, 4 Robt. 221. If he 
has an attorney’s or other lien, it continues as be- 
fore. Higgins v. Scott, 2 Barn. & Ad. 413; In re 
Broomhead 5 D. & L. 52; s.c.16L. J. Q. B. 355; 
In reSharpe, W. W. & D. 354; s. c. 1 Jur. 405. If 
he is a mortgagee, vested with the legal title, he 
may proceed to foreclose the mortgagor’s equity 
of redemption. Pratt v. Huggins, 29 Barb. 277; 
Belknap v. Gleason, 11 Conn. 160; Michigan Ins. 
Co. v.. Brown, 11 Mich. 265; Sparks v. Pico, 1 Me- 
Allister. 497; Almy v. Wilbur, 2 W. & M. 371; 
Thayer v. Mann, 19 Pick. 535; Eastman v. Foster, 
8 Met. 19; Bush v. Cooper, 26 Miss. 6; Miller v. 
Trustees, 5 S. & M. 650. If property has been 
vested in trustees, with power of sale, for the pur- 
pose of securing the diacharge of the obligation, 
they may proceed to execute their trust. Bush v. 
Cooper, 26 Miss. 611; Bank of Metropolis v. 
Guttschlick, 14 Pet. 32. If the obligee holds a 
judgment which, though it can not be enforced by 
action, is still a lien on property, he may by execu- 
tion obtain its satisfaction. Waltermire v. West- 
over, 14 N. Y. 16. 

In the class of cases not resulting in title by 
prescription, the statute of limitations affects the 
remedy only, and forms no part of the obligation. 
Whether the obligation can be enforced by action, 
is to be determined by the statute of the state 
where the remedy is sought, and not by the law of 
the country where the obligation arose. An obli- 
gation, barred by the statute at the place at which 
it was contracted, may nevertheless be prosecu- 
ted to judgment ina state having either no statute, 
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or a statute prescribing a longer period of time 
than that prescribed by the lex loci contractus. 
Decouche v. Suvetier, 3 Johns. Ch. 218; Lincoln v. 
Battelle, 6 Wend. 485; Ruggles v. Keeler, 3 Johns. 
263; Sloan v. Waugh, 18 Ia. 224; Paine v. Drew, 
44 N. H. 306; note to sec. 67 of Angell on Lim. 
And, on the other hand, an obligation on which an 
action may be maintained in the state of its 
creation, may be barred by the statute of limita- 
tions of another state, when there sought to be 
asserted as a cause of action. 

It follows as a logical result of the rule that 
prescription affects the right, while limitation ex- 
tinguishes the remedy only ; that the former, when 
once perfect, can not be destroyed by legislative 
action; but that the latter, being a mere absence 
of remedy, is not beyond legislative control. If 
an obligation, as all the authorities concur in 
affirming, continues unreleased and unsatisfied, 
although the remedy thereon by action has ter- 
minated, it would seem to be within the power of 
the legislature to revive the old remedy, or to 
create a new one. Swickard v. Bailey, 3 Kas. 
507; Page v. Mathews, 40 Ala. 547; Cassity v. 
Storms, 1 Bush, 452; Bender v. Crawford, 33 Tex. 
745; Billings v. Hall, 7 Cal. 4. But, probably 
through failure to, at all times, appreciate the dis- 
tinction befween limitation and prescription, many 
authorities assume that it is as impossible to revive 
a lost remedy as to restore a lostright. McKinney 
v. Springer, 8 Blachf. 506; Stipp v. Brown, 2 Ind. 
647; Davis v. Minor, 1 How. (Miss.) 183; Right v. 
Martin, 11 Ind. 124; Woart v. Winnick,3 N. H. 
473; See Sedgwick, on St. and Cons. Law, 2nd. ed. 
613, note; Cooley’s Cons. Lim., Ist. ed., 365. 

. A. C. F. 








REMOVAL OF CAUSES. 


McCALLON v. WATERMAN. 


In the Circuit Court of the United States for the East- 
ern District of Michigan. 


Before Hon. H. B. Brown, District Judge. 


A case can not be removed from a state to a federa! 
court, after default has been entered and before the same 
has been set aside. 


ON motion to remand. 

Plaintiff commenced his suit in the Circuit Court for 
the County of Marquette, by writ of attachment, is- 
sued on the 3lst day of January, 1876. Certain lands 
were seized by the sheriff, and the defendant being 
a non-resident and not appearing, publication was 
made pursuant to the state statute, and on July 6th, 
1876, plaintiff’s attorney entered the appearance of de- 
fendant, and on the 22d of July, entered his default in 
not pleading to the declaration. On the 12th of Au- 
gust a further order was ente: \d, making the default 
absolute, with the usual reference to assess damages. 
On the 23d of July, after the entry of default, but 
prior to its being made absolute, a petition and bond 
were filed for the removal of the case to this court. 
Motion is now made to remand, upon the ground that 
the petition could not be filed until the default had 
been set aside. 


| 
| 





Mr. Canjield, for the motion; Mr. Holbrook, contra. 
BROWN, J.: 


By section 3 of the Act of 1875, the petition for re- 
moval must be filed “‘ before, or at the term at which 
said cause could be first tried, and before the trial 
thereof.””? Probably no question connected with the 
removal of causes from the state courts has given rise 
to more discussion than the time at which such re- 
moval must be made. Under the 12th section of the 
Judiciary Act, defendant was compelled to file his 
petition “at the time of entering his appearance at 
the state court.”” Under this act it was held that de- 
fendant waived a removal by demurring, pleading, 
answering, or otherwise submitting himself to the 
jurisdiction of the state court. By the act of July 27th, 
1866, the time was enlarged and the defendant was 
allowed to file his petition “at any time before the 
trial or final hearing of the cause; and by act of 
March 2d, 1867, giving the right of removal upon filing 
an affidavit of prejudice or local influence, the words 
“ trial or final hearing ’”? were changed to “‘ final hear- 
ing or trial.”? Finally the new act of 1875 omitted the 
words “final hearing’? and used simply the word 
“trial.”’?’ Under the acts of 1866 and 1867 the word 
trial was held to refer to cases at law; hearing to suits 
in equity. The word trial, as used in the act of 1875, 
undoubtedly extends to both classes of cases,and means, 
according to Bouvier (2 Law Dictionary, 602), “‘ the 
examination before a competent tribunal, according to 
the laws of the land, of the facts put in issue in a cause 
for the purpose of determining such issue.” In the 
ease of The United States v. Curtis, 4 Mason, 232, un- 
der a statute requiring a copy of an indictment to be 
delivered to the prisoner two days before the trial, it 
was held the word trial meant the trying of the cause 
by jury, and not the arraignment and pleading prepar- 
atory thereto. In Stevenson v. Williams, 19 Wall. 572, 
it was held that the act of 1867 did not authorize a re- 
moval, after an appeal had been taken from a final judg- 
ment of the court of original jurisdiction to the su- 
preme court of the state. In delivering the opinion, 
Mr. Justice Field remarked: ‘“ The act of Congress of 
March 2d, 1867, under which the removal was asked, 
only authorized a removal where an application is 
made ‘ before the final hearing or trial of the suit;’ 
and this clearly means before final judgment in the 
court of original jurisdiction where the suit is brought. 
Whether it does not mean still more, before the trial or 
hearing of the suit has commenced, which is followed 
by such judgment, may be questioned; but it is unnec- 
essary to determine that question in this case.””? In the 
ease of The Insurance Co. v. Dunn, in the same vol- 
ume, p. 214, it is said that the words “‘ at any time be- 
fore the final hearing or trial of the suit,’”’ used in the 
act of 1867, are not of the same import as the language 
of*the act of 1866 on the same subject. “ At any time 
before the trial or final hearing,’ and where, under a 
state statute, giving the party as of right a second 
trial, it was held that the first trial was not final 
within the meaning of the act, and that a petition 
might be filed after the verdict had been set aside and 
the new trial granted under the statute. In the case 
of Vannevar v. Bryant, 21 Wail. 41, a transfer was held 
to have been properly refused after one trial, but be- 
fore the right to the second had been perfected. The 
petition was filed under the act of 1867, and the court 
observed with somewhat more definite language than 
was used in the case of Stevenson v. Williams, “‘ the 
hearing or trial, here referred to, is the examination of 
the facts in issue; hearing applied to suits in chancery, 
and trial to actions at law.” It seems now to be set- 
tled, at least in federal courts, that if a trial has been 
had, the verdict set aside and a new trial granted, the 
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cause is still in a condition to be removed. Kellogg v. 
Hughes, 3 Dillon, 357; Johnson v. Monell, 1 Wool. 390; 
Akerly v. Vilas, 2 Biss. 110; Dart v. McKinney, 9 
Blatch. 359; Minnett v. The Milwaukee and St. Paul 
Ry. Co., 3 Dillon, 460. 

In a defaulted case there is no trial in the ordinary 
sense in which that word is used; but at the same time 
there is undoubtedly a limit to the time within which 
such a case may be removed to this court. Clearly it 
can not be removed after judgment. I deem it equally 
clear that a litigated case could not be removed after 
verdict and before judgment. The verdict is the con- 
clusion of the trial. It is an adjudication of the ques- 
tions put in issue by the pleadings, and unless a mo- 
tion in arrest, or for a new trial is made, the entry of a 
judgment follows as a matter of course, except so far 
as the assessment of damages is concerned. A default 
has practically the same effect as a verdict. Until set 
aside, it is a final determination of the matters set up 
in the declaration. The defendant can take no step in 
the cause until the default is vacated, and can be heard 
only to question the amount of damages. ‘“ Default,’? 
says Tidd, “is an admission of the cause of action.” 
In Johnson v. Pierce, 12 Ark. 599, it is said: ‘“* By fail- 
ing to defend, the defendant admitted the truth of the 
allegations contained in the declaration; that is, he 
admitted the existence of every fact which the plaint- 
iff would have been called to prove, in order to main- 
tain his action; because by refusing to make an issue 
with the plaintiffs upon the facts set forth by them, he 
deprives them of the opportunity of making such 
proof, and therefore from necessity the facts must 
stand admitted, upon the same principle, that what- 
ever is not traversed in the pleadings is admitted.”’ In 
Cook v. Skelton, 20 Ill. 107, it is said: ‘* The default 
admitted every material allegation in the plaintiff's 
declaration and left nothing but the assessment of 
damages to be determined. The defendant has no 
right to give any evidence which would defeat the ac- 
tion, but only such as tends to reduce the damages.”’ 

The default, which is an admission of the plaintiffs 
case, stands in the place of a trial in a litigated action, 
which is only a determination of the issues made by 
the pleadings of both parties. As vacating a default 
is a matter of discretion, it seems proper that the dis- 
cretion of the court, which caused the default to be 
entered, should be invoked to set it aside. 

I think the petition for removal was prematurely 
filed, and the case must be remanded to the Circuit 
Court for the County of Marquette for further pro- 


ceedings. 
CONSTITUTIONAL LAW--NORMAL SCHOOLS. 


BRIGGS ET AL. v. JOHNSON COUNTY. 


United States Circuit Court, Western District of 
Missouri, March Term, 1877. 


——— 


Before Hon. JOHN F. DILLON, Circuit Judge, and 
Hon. ARNOLD KREKEL, District Judge. 


1. NORMAL SCHOOL ACT CONSTITUTIONAL.—The act of 
the legislature of Missouri entitled ‘‘ An act to aid in the 
establishment of Normal Schools,” approved March 19, 
1870, is constitutional and valid. 


2. MISSOURI CONSTITUTION OF 1865, REGARDING EDUCA- 
TION; CONSTRUED.—The Missouri Constitution of 1865, 
art. IX, sec. 2, provides that, ‘‘a general diffusion of 
knowledge and intelligence being essential to the preser- 
vation of the rights and liberties of the people, the Gen- 
eral Assembly shall establish and maintain free schools 
for the gratuitous instruction of all persons in the state 
between the ages of five and twenty-one years. Section 
4is as follows: “The General Assembly shall also estab- 





lish and maintain a state university with departments for 
instruction in teaching, in agriculture and in natural 
science, as soon as the public school fund will permit.” 
Held, that the fact that free schools and a state university 
are expressly mentioned in the constitution, and normal 
schools are not, does not furnish a constitutional prohibi- 
tion against their establishment. 

3. NORMAL SCHOOLS being public institutions, the legis - 
lature possessed the right to grant the power of taxation 
in aid of their establishment. 

4. EQUAL TAXATION—SPECIAL LEGISLATION.—The Nor- 
mal School Act of March 19, 1870, neither violates the 
principle of equal taxation, nor falls within the constitu- 
tional prohibition regarding special legislation. 


Skinker, for plaintiffs; Crandall & Sinnett and 
Thomas C. Reynolds, for defendants. 


KREKEL, J.: 


Plaintiffs bring their suit on coupons detached from 
Johnson County bonds, known as Normal School 
bonds, issued under an act of the Legislature of Mis- 
souri, entitled “‘ An act to aid in the establishment of 
Normal Schools,” approved March 19th, 1870. The act 
declares that, for the purpose of establishing Normal 
Schools, the state is divided into two districts; the 
counties north of the Missouri River constituting the 
first district, and the counties south of the river, ex- 
cept St. Louis County, constituting the second Normal 
School district. The second section of said act pro- 
vides: ‘In each of the districts aforesaid one Normal 
School shall be established, as hereinafter provided, in 
the county which may offer the greatest inducement 
by way of buildings and grounds, which shall, how- 
ever, not be less than twenty-five thousand dollars in 
value; and any county or city may donate or subscribe 
to the Normal School, of the district in which it is lo- 
cated, such sum of money as two-thirds of the quali- 
fied voters thereof shall, at a regular or special election 
to be held therein, determine upon; and to pay the 
same, may issue bonds running for not less than twen- 
ty years, and bearing interest at a rate not exceeding 
ten per centum per annum, and convert the same into 
cash at such rates as may be deemed proper by the 
county court of such county, or the mayor and council 
of such city; and may also levy and collect such tax as 
may be required to pay the interest of said bonds and 
the principal thereof, as the same becomes due.”” The 
law further provided for a board of regents, to consist 
of seven persons, the State Board of Education and 
four additional,—two from each Normal School dis- 
trict,—to be appointed by the governor, to which board 
of regents the general control and management of the 
Normal Schools to be established under the act was 
entrusted. In order to enable the various counties to 
make their offers for securing a Normal School avail- 
able, the board of regents was authorized to receive 
offers and pass upon them, to select from among them 
the one most favorable for the purpose intended, in- 
spect the buildings and assess their value, . . . and, 
when accepted, the property was to be conveyed to the 
board of regents, who were to hold the same in trust 
for the purpose intended. The law further provides 
that all offers for buildings and grounds, suitable for 
the schools contemplated by the act, shall be forwarded 
to the State Superintendent of Public Schools, for the 
consideration of the board of education; and when any 
bid or bids shall have been made proper for the con- 
sideration of the board of regents, the board of educa- 
tion shall call a meeting of the board of regents, who 
shall consider all offers and bids made, and proceed to 
secure the accepted offer, buildings and ground by 
proper deed, and establish therein a Normal School for 
the district in which the county that made the offer is 
located. The act further appropriates five thousand 
dollars annually for the payment of teachers’ salaries 
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of each school to be established, and requires the board 
of regents to make annual reports to the State Super- 
intendent of Public Schools, containing a full account 
of the acts of the board, of all receipts and disburse- 
ments, and the condition of said State Normal Schools; 
and such report shall be transmitted to the legislature 
by said superintendent as a part of his annual report. 
The provisions of the law quoted are those to which 
constitutional objections are raised, and such as are 
necessary for a proper understanding of the act and its 
purposes. The declaration is in the usual form upon 
the coupons due and unpaid, setting out a copy of the 
bond in full, which is as follows: 
“United States of America. 

“State of Missouri. Johnson County. 

v AS Interest, ten per cent. per annum 
“No. 42. { papebie comt-anmeaiie. >| $1,000 

“Know all men by these presents, that the County 
of Johnson, in the State of Missouri, acknowledges it- 
self indebted and firmly bound unto the bearer in the 
sum of one thousand dollars; which sum the said 
County of Johnson, for value received, hereby prom- 
ises to pay to the bearer, at the Bank of America, in 
the City and State of New York, twenty years after 
date hereof, with interest thereon from this date at the 
rate of ten per centum per annum, payable semi-an- 
nually on the first days of August and February in each 
year, on the presentation and delivery at said Bank of 
America of the coupons of interest hereto attached. 
This bond is issued pursuant to an order of the County 
Court of said County of Johnson, to pay the subscrip- 
tion of one hundred thousand dollars to the Normal 
School of the district in which said county is located, 
determined upon by a vote of more than two-thirds of 
the qualified voters of said County of Johnson, and in 
pursuance of an act of the General Assembly of the 
State of Missouri, entitled ‘ An act to aid in the estab- 
lishment of Normal Schools,’ approved March 19th, 
1870. In testimony whereof the said County of John- 
son has executed this bond.” 

The coupons are in the usual form. 

To this declaration a demurrer is filed, assigning for 
causes, that the Normal School Act, under which the 
bonds were issued, is unconstitutional and void, and 
the bonds issued thereunder are invalid. 

The grounds of demurrer, and arguments in support 
thereof, may be considered under the following heads: 
Public policy — Unconstitutional grant of the taxing 
power—Special legislation. 

As to public policy:—It has long been a recognized 
fact that the order and well-being of any community 
largely depended on its moral and intellectual culture; 
and nearly all nations making any pretensions to civil- 
ization have in some way or other recognized this. 
The encouragement usually was in keeping with the 
prevailing form of government and social organization. 
As these became modified, so as to distribute burdens 
and benefits more equally, educational interest came 
in for a share of its favors. Not, however, until intel- 
ligence had demonstrated its physical power beyond 
cavil and dispute, did education obtain the universal 
recognition it deserves. Organizing armies and schools, 
improving implements of war and the school-master, 
became equally of national coneern. At the birth of 
our government, education had not obtained national 
recognition; for, beyond “the promotion of science 
and arts by securing for limited times to authors and 
inventors the exclusive right to their respective writ- 
ings and discoveries,” no attempt is made in the Con- 
stitution of the United States to draw education within 
national cognizance,—thus indirectly relegating it to 
the states. In them it found more or less favor, until 
to-day there is not a state in the Union, which fails to 
recognize its importance. The Constitution of the 





State of Missouri, under which the Normal School Act 
was passed, in its ninth article provides: ‘“ A general 
diffusion of knowledge and intelligence being essential 
to the preservation of the rights and liberties of the 
people, the General Assembly shall establish and main- 
tain free schools for the gratuitous instruction of all 
persons in the state between the ages of five and twen- 
ty-one years.”? While the policy of the state regarding 
education is thus represented, it is argued that the 
constitution confines legislation to the establishment 
and maintenance of free schools, and a State University, 
—the latter provided for in section four of the article 
cited. It is true that, under this last section and the 
language thereof, ‘* The General Assembly shall also 
establish and maintain a State University, with depart- 
ments for instruction in teaching, in agricultural and 
in natural science.”” Normal Schools might have been 
established; and had provisions, similar in import, 
been found in the Constitution of the United States 
and called for construction, a serious question might 
have arisen on account of its limited character and the 
necessity of an affirmative grant. In state constitu- 
tions, coming as they do from the people, in whom all 
political power resides, we look on the contrary for 
provisions denying to the legislature powers not to be 
exercised; for, without such a denial, the exercise of 
legislative functions is said to be unlimited, and the 
discretion of the legislature untrammeled. For courts 
to declare an act unconstitutional, because, in their 
opinion, the object had in view might have been ac- 
complished in a different way, would be to substitute 
the dictum of a judge for the discretion of the legisla- 
ture. 

Another argument is that, while free schools and the 
State University are mentioned in the Constitution, 
nothing is said of Normal Schools, and that the ignor- 
ing of them is equal to a constitutional prohibition. It 
has already been pointed out that such a construction 
is not favored, when applied to state constitutions. 
Supposing the constitution, after declaring that the 
diffusion of knowledge and intelligence is essential to 
the preservation of the rights and liberties of the peo- 
ple, had stopped,—would not the establishment of anv 
kind of a school calculated to diffuse knowledge and 
intelligence have been within the power of the legisla- 
ture? In order to secure such schools, as were un- 
doubtedly deemed the most essential, the constitution 
commands them to be established and maintained. 

The constitution having vested all legislative power 
not prohibited by the Constitution of the United States 
in the General Assembly, the establishing of Norms: 
or other schools than those named, it is fair to pre- 
sume, was intended to be left with the legislature. 
That Normal Schools are public institutions, useful 
and necessary for the full development of free schools, 
is not disputed. 

The conclusions from the views entertained and in- 
dicated are, that the Normal School Act is in keeping 
with public policy, and the policy of the State of Mis- 
souri, and the passing of it a legitimate exercise of 
power under the injunctions of the constitution, and 
an act of discretion on the part of the legislature, 
which this court claims no right to control or criti- 
cise. 

Coming to the consideration of the second ground of 
demurrer and arguments, the unconstitutional grant 
of the taxing power, it may well be introduced by a 
quotation from the case of the Loan Association v. 
Topeka, 20 Wall. 655. Mr. Justice Miller, speaking for 
the Court, says: “It is quite true that a decided pre- 
ponderance of authority is to be found in favor of the 
proposition. that the legislatures of the states, unless 
restricted by some special provision of their constitu- 
tions, may confer upon municipal bodies the right to 
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take stock and lend their credit to corporations, and 
levy taxes on the inhabitants and on property within 
their limits, subject to general taxation, to pay the 
debts thus incurred. In all cases, however, the dis- 
cussions turned upon the question whether the taxa- 
tion was for public purposes, and this has been the 
turning point of the judgment of the courts. In no 
case have debts, created by counties or towns, been 
held valid, except on the ground that the purpose for 
which the taxes were levied was a public use,—a pur- 
pose or object which it was the right and the duty of 
state governments to assist by money raised from the 
people by taxation.” 

It has already been shown that Normal Schools are 
public institutions, and as such, the legislature had a 
right to establish and maintain them. If this be so 
under the views of the Supreme Court of the United 
States, as expressed by Mr. Justice Miller, the legisla- 
ture had the right to grant the power of taxation in 
aid of their establishment. It is said, however, that 
the Normal School Act violates the principle of equal 
taxation in this, that Johnson County is made to con- 
tribute a larger share in support of the Normal School, 
than other property of the state. This argument, if 
valid, would be available against all classes of aid given 
to public objects; for the benefits of scarcely any of 
them operate equally, even on the small scale of a 
county. Take the case of a railroad for instance; its 
benefits are greatest when reasonably near, and speci- 
ally in the proximity of a station. Johnson County 
was invited, under the Normal School Act, to enter 
into the competition; and, no doubt, the voters favor- 
ing the subscription did so,—not so much on account 
of the general, as the local benefit to be derived from 
the school. In addition to the special benefit secured, 
they enjoy equally with the people of the state the 
general benefits of the school. Section 16 of the dec- 
laration of rights, even if not limited to the question 
of eminent domain, providing that “no private prop- 
erty ought to be taken or applied to public use with- 
out just compensation,” has been fully met. The 
property of the people of Johnson County was volun- 
tarily contributed, after fully considering the question 
of compensation at an election, at which more than 
two-thirds voted for the appropriation. 

The remaining question to be considered is, does the 
Normal School Act fall within the constitutional pro- 
hibition regarding special legislation? 

The twenty-seventh section of article four, after 
enumerating a large class of cases, and prohibiting the 
legislature from passing special laws regarding them, 
concludes by providing: “The General Assembly 
shall pass no special law for any case for which provi- 
sion can be made by general law; but shall pass gen- 
eral laws, providing, su far as it may deem necessary, 
for the cases enumerated in this section, and for all 
other cases where a general law can be made appli- 
cable.” 

The large discretion left to the legislature in these 
provisions is obvious. The inhibition in the first part 
of the quotation is, the passing of special laws in any 
ease, for which provision by general law can be made. 
The command in the last part of the clause cited is, 
that general laws shall be passed in all other cases 
where they can be made applicable. The legislature is 
entrusted with the determination for what cases pro- 
visions by general laws can be made; so also, to what 
cases general laws can be made applicable. Under 
such provisions, a court would hesitate long before 
declaring an act passed unconstitutional. 

Looking at the object to be effected, it would appear 
that the Normal School Act partakes more of the nat- 
ure of a general law than a special act. It is the ap-* 
plication of a law to a particular person or persons, or 


| special facts and circumstances, which gives it char- 


acter, either as a general or special act. This becomes 
obvious from an examination of the cases, specified in 
the clause, regarding which no special laws are to be 
passed. 

It is further argued that, because the body of regents 
who are to control the schools is neither a corporation, 
company or association, nor a department of the State 
University, nor a free school, as enumerated in the 
constitution, Normal Schools have no legal existence, 
and the legislature no power to authorize or permit a 
county to subscribe thereto, and the bonds issued are 
therefore void. . 

The question as to limiting by implication the legis- 
lative power under a State Constitution has been con- 
sidered. The legislature, being free to act, possesses 
the power of choosing the instrumentalities deemed 
best, and of creating such as may be found necessary. 

The Normal School is the legitimate offspring of the 
School Law, aims at the very object it seeks to accom- 
plish, and is but a link in the educational system of the 
state. 

The labored briefs in the case have been a great aid 
in the examination. The arguments and authorities 
cited have been carefully considered. The conclusion 
arrived at is, that the demurrer is not well taken, and 
therefore it is overruled. The conclusions reached 
make it unnecessary to determine the question of 
former adjudication, raised by the pleadings. 


DILLON, Circuit Judge, concurs. 


i 
- 


RES ADJUDICATA. 








CROMWELL v. COUNTY OF SAC. 


Supreme Court of the United States, October Term, 
1876. 


1, EFFECT OF JUDGMENT AS BAR TO SECOND ACTION 
UPON SAME AND DIFFERENT CLAIMS BETWEEN SAME 
PARTIES.—The difference between the effect of a judgment 
as a bar or estoppel against the prosecution of a second 
action upon the same claim or demand, and its effect as an 
estoppel in another action between the same parties upon 
a different claim or cause of action, stated. In the fo r 
case the judgment, if rendered upon the merits, constitutes 
an absolute bar to a subsequent action. It is a finality as to 
the claim or demand in controversy, concluding parties 
and those in the privity with them, not only as to every 
matter which was offered and received to sustain or defeat 
the claim or demand, but as to any other admissible matter 
which might have been offered for that purpose. But 
where the second action between the same parties is upon 
a different claim or demand, the judgment in the prior ac- 
tion operates as an estoppel only as to those matters in 
issue or points controverted, upon the determination of 
which the finding or verdict was rendered. 

2. CASE IN JUDGMENT—INTEREST COUPON Bonps.—In 
an action against a county in Iowa upon certain interest 
coupons originally attached to bonds issued by the county 
for the erection of a court-house, it was found and deter- 
mined that the bonds were void as against the county in the 
hands of parties who did not acquire them before maturity 
for value; and, inasmuch as the plaintiff in that action 
had not proved that he had given such value, it was ad- 
judged that he was not entitled to recover: Held, that the 
judgment did not estop the plaintiff holding other bonds 
of the same series, and other coupons attached to the same 
bonds as the coupons in the original action, from showing 
ina d action against the county that he acquired such 
other bonds and coupons for value before maturity. 

3. COUPON BONDS—EFFECT OF A FINDING THAT PLAINT- 
IFF THE HOLDER.—The finding in one action that the 
plaintiff therein is the holder and owner of certain coupons 
in suit, does not estop the defendant from showing, in an- 
other action, that such plaintiff prosecuted the first action 








for the use and benefit of the plaintiff in the second action. 
The finding only establishes the fact that such plaintiff 
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held the legal title to the coupons, which was sufficient for 
the purpose of the action, and was not inconsistent with 
an equitable and beneficial interest in another. 


IN error to the circuit court of the United States for 
the district of Iowa. 

J. N. Rogers, for appellant; Galusha Parsons, for 
respondent. ; 

Mr. Justice FIELD delivered the opinion of the 
Court: 

This was an action on four bonds of the county of 
Sac, in the State of Iowa, each for one thousand dol- 
lars, and four coupons for interest, attached to them, 
each for one hundred dollars. The bonds were issued 
in 1860, and were made payable to bearer, in the city 
of New York, in the years 1868, 1869, 1870, and 1871 re- 
spectively, with annual interest at the rate of ten per 
cent. ayear. To defeat this action the defendant re- 
lied upon the estoppel of a judgment rendered in favor 
of the county in a prior action brought by one Samuel 
C. Smith upon certain earlier maturing coupons on the 
same bonds, accompanied with proof that the plaintiff, 
Cromwell, was at the time the owner of the coupons in 
that action, and that the action was prosecuted for his 
sole use and benefit. 

The questions presented for our determination relate 
to the operation of this judgment as an estoppel 
against the prosecution of the present action, and the 


admissibility of the evidence to connect the present | 


plaintiff with the former action as a real party in in- 
terest. 

In considering the operation of this judgment, it 
should be borne in mind, as stated by counsel, that 
there is a difference between the effect of a judgment 
as a bar or estoppel against the prosecution of a second 
action upon the same claim or demand, and its effect 
as an estoppel in another action between the same par- 
ties upon a different claim or cause of action. In the 
former case the judgment, if rendered upon the merits, 
constitutes an absolute bar to a subsequent action. It 
is,a finality as to the claim or demand in controversy, 
concluding parties and those in privity with them, not 
only as to every matter which was offered and re- 
ceived to sustain or defeat the claim or demand, but as 
to any other admissible matter which might have been 
offered for that purpose. Thus, for example, a judg- 
ment rendered upon a promissory note is conclusive as 
to the validity of the instrument and the amount due 
upon it, although it be subsequently alleged that per- 
fect defenses actually existed, of which no proof was 
offered, such as forgery, want of consideration, or pay- 
ment. If such defenses were not presented in the ac- 
tion and established by competent evidence, the sub- 
sequent allegation of their existence is of no legal con- 
sequence. The judgment is as conclusive, so far as 
future proceedings at law are concerned, as though the 
defenses never existed. The language, therefore, 
which is so often used, that a judgment estops not 
only as to every ground of recovery or defense actually 
presented in the action, but also as to every ground 
which might have been presented, is strictly accurate 
when applied to the demand or claim in controversy. 
Such demand or claim having passed into judgment 
can not again be brought into litigation between the 
parties in proceedings at law upon any ground what- 
ever. 

But where the second action between the same par- 
ties is upon a different claim or demand, the judg- 
ment in the prior action operates as an estoppel only 
as to those matters in issue or points controverted, 
upon the determination of which the finding or ver- 
dict was rendered. In all cases, therefore, where it is 
sought to apply the estoppel of a judgment rendered 
upon one cause of action to matters arising in a suit 
upon a different cause of action, the inquiry must al- 








ways be as to the point or question actually litigated 
and determined in the original action, not what might 
have been thus litigated and determined. Only upon 
such matters is the judgment conclusive in another 
action. 

The difference in the operation of a judgment in 
the two classes of cases mentioned is seen through all 
the leading adjudications upon the doctrine of estop- 
pel. Thus, in the case of Outram v. Morewood, 
3 East. 346, the defendants were held estopped from 
averring title toa mine in an action of trespass for dig- 
ging out coal from it, because in a previous action for 
a similar trespass they had set up the same title, and 
it had been determined against them. In commenting 
upon a decision cited in that case, Lord Ellenborough, 
in his elaborate opinion, said: ‘ It is not the recovery, 
but the matter alleged by the party, and upon which 
the recovery proceeds, which creates the estoppel. 
The recovery of itself in an action of trespass is only a 
bar to the future recovery of damages for the same 
injury; but the estoppel precludes parties and privies 
from contending to the contrary of that point or mat- 
ter of fact, which, having been once distinctly put in 
issue by them, or by those to whom they are privy in 
estate or law, has been,.on such issue joined, solemnly 
found against them.” And in the case of Gardner v. 
Buckbee, 3 Cowen, 120, it was held by the supreme 
courtof New York, that a verdict and judgment in the 
marine court of the city of New York upon one of 
two notes given upon a sale of a vessel, that the sale 
was fraudulent, the vessel being at the time unsea- 
worthy, were conclusive upon the question of the 
character of the sale in an action upon another note 
between the same parties in the court of common 
pleas. The rule laid down in the celebrated opinion in 
the case of the Duchess of Kingston was cited, and fol- 
lowed: ‘“‘ That the judgment of a court of concurrent 
jurisdiction directly upon the point is as a plea a bar, 
or as evidence conclusive betweeu the same parties 
upon the same matter directly in question in another 
court.” 

The cases usually cited in support of the doctrine 
that the determination of a question directly involved 
in one action is conclusive as to that question in a 
second suit between the same parties upon a different 
cause of action, negative the proposition that the 
estoppel can extend beyond the point actually litigated 
and determined. The argument in these cases, that a 
particular point was necessarily involved in the finding 
in the original action, proceeded upon the theory that, if 
not thus involved, the judgment would be inoperative as 
an estoppel. In the case of Miles v. Caldwell, reported 
in the 2d of Wallace, a judgment in ejectment in Mis- 
souri, where actions of that kind stand, with respect 
to the operation of a recovery therein, as a bar or 
estoppel, in the same position as other actions, was 
held by this court conclusive, in a subsequent suit in 
equity between the parties respecting the title, upon 
the question of the satisfaction of the mortgage un- 
der which the plaintiff claimed title to the premises in 
the ejectment, and the question as to the fraudulent 
character of the mortgage under which the defendant 
claimed, because these questions had been submitted 
to the jury in that action, and had been passed upon 
by them. The court held, after full consideration, that 
in cases of tort, equally as in those arising upon con- 
tract, where the form of the issue was so vague as not 
to show the questions of fact submitted to the jury, it 
was competent to prove by parol testimony what ques- 
tion or questions of fact were thus submitted and nec- 
essarily passed upon by them; and by inevitable impli- 
cation also held that in the absenee of proof in such 
cases the verdict and judgment were inconclusive, ex- 
cept as to the particular trespass alleged, whatever 
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possible questions might have been raised and de- 
termined. 

But it is not necessary to take this doctrine as a mat- 
ter of inference from these cases. The precise point 
has been adjudged in numerous instances. It was so 
adjudged by this court in the case of The Washington, 
Alexandria & Georgetown Steam Packet Company v. 
Sickles, reported in the 24th of Howard. In that 
case an action was brought upon a special parol con- 
tract for the use of Sickles’ cut-off for saving fuel in the 
working of steam-engines, by which the plaintiffs, who 
had a patent for the cut-off, were to attach one of their 
machines to the engine of the defendants’ boat, and 
were to receive for its use three-fourths of the saving 
of fuel thus produced, the payments to be made from 
time to time when demanded. To ascertain the saving 
of fuel, an experiment was to be made in a specified 
manner, and the result taken as the rate of saving dur- 
ing the continuance of the contract. The plaintiffs in 
their declaration averred that the experiment had 
been made, the rate of saving ascertained, and that the 
cut-off had been used on the boat until the com- 
mencement of the suit. Ina prior action against the 
same defendant for an installment due, where the de- 
claration set forth the same contract in two counts, 
the first of which was similar to the counts in the sec- 
ond action, and also the common counts, the plaintiffs 
had obtained verdict and judgment; and it was insisted 
that the defendant was estopped by the verdict and 
judgment produced from proving that there was no 
such contract as that declared upon, or that no saving 
of fuel had been obtained, or that the experiment was 
not made pursuant to the contract, or that the verdict 
was rendered upon all the issues, and not upon the 
first count specially. The circuit court assented to 
these views and excluded the testimony offered by the 
defendants to prove those facts. But this court re- 
versed the decision, and held that the defendants 
were not thus estopped. 

‘The record produced by the plaintiffs,” said the 
court, “ showed that the first suit was brought appar- 
ently upon the same contract as the second, and 
that the existence and validity of that contract might 
have heen litigated. But the verdict might have been 
rendered upon the entire declaration, and without spe- 
cial reference to the first count. It was competent to 
the defendants to show the state of facts that existed 
at the trial, with a view to ascertain what was the mat- 
ter decided upon by the verdict of the jury. It may 
have been that there was no contest in reference to 
the fairness of the experiment, or to its sufficiency to 
ascertain the premium to be paid for the use of the 
machine at the first trial; or it may have been that the 
plaintiffs abandoned their special counts and recoy- 
ered their verdict upon the general counts. The judg- 
ment rendered in that suit, while it remains in force, 
and for the purpose of maintaining its validity, is 
conclusive of all the facts properly pleaded by the 
plaintiffs; but when it is presented as testimony in an- 
other suit, the inquiry is competent whether the same 
issue has been tried and settled by it.” 

It is not believed that there are any cases going to 
the extent that, because in the prior action a different 
question from that actually determined might have 
arisen and been litigated, therefore such possible ques- 
tion is to be considered as excluded from considera- 
tion in a second action between the same parties on a 
different demand, although loose remarks looking in 
that direction may be found in some opinions. On 
principle, a point not inlitigation in one action can not 
be received as conclusively settled in any subsequent 
action upon a different cause, because it might have 
been determined in the first action. 

Various considerations, other than the actual mer- 





its, may govern a party in bringing forward grounds of 
recovery or defense in one action, which may not exist 
in another action upon a different demand, such as tlie 
smallness of the amount or the value of the propertyin 
controversy, the difficulty of obtaining the necessary 
evidence, the expense of the litigation, and his own sit- 
uation at the time. A party acting upon considera- 
tions like these ought not to be precluded from con- 
testing in a subsequent action other demands arising 
out of the same transaction. A judgment by default 
only admits for the purpose of the action the legality of 
the demand or claim in suit; it does not make the 
allegations of the declaration or complaint evidence in 
an action upon a different claim. The declaration may 
contain different statements of the cause of action in 
different counts. It could hardly be pretended that a 
judgment by default in such a case would make the 
several statements evidence in any other proceeding. 
Boyleau v. Rutlin, 2 Exch. 665, 681, and Hughes v. 
Alexander, 5 Duer, 493. 

The case of Howlett v. Tarte, 10 C. B. N.S., 813, 
supports this view. That was an action for rent under 
a building agreement. The defendant pleaded a sub- 
sequent agreement changing the tenancy into one from 
year to year, and its determination by notice to quit 
before the time for which the rent sued for was alleged 
to have accrued. The plaintiff replied that he had re- 
covered a judgment in a former action against the de- 
fendant for rent under the same agreement, which had 
accrued after the alleged determination of the tenancy, 
in which action the defendant did not set up the de- 
fense pleaded in the second action. On demurrer, the 
replication, after full argument, was held bad. In de- 
ciding she case Mr. Justice Willes said: “It is quite 
right that a defendant should be estopped from setting 
up inthe same action a defense which he might have 
pleaded, but has chosen to let the proper time go by. 
But nobody ever heard of.a defendant being precluded 
from setting up a defense in a second action, because 
he did not avail himself of the opportunity of setting 
it up in the first action. * * * I think we should do 
wrong to favor the introduction of this new device into 
the law.” Mr. Justice Byles said: “It is plain that 
there is no authority for saying that the defendant is 
precluded from setting up this defense.”’ Mr. Justice 
Keating said: ‘‘ This is an attempt on the part of the 
plaintiff to extend the doctrine of estoppel far beyond 
what any of the authorities warrant.” 

The language of the Vice-Chancellor, in the case of 
Henderson v. Henderson, 3 Hare, 100, 115 is some- 
times cited as expressing a different opinion; but upon 
examining the facts of that case it will appear that the 
language used in no respect conflicts with the doctrine 
we have stated. In that case a bill had been filed in 
the Supreme Court of Newfoundland by the next of 
kin of an intestate against A and others, for an account 
of an estate and of certain partnership transactions. 
A decree was rendered against A, upon which the next 
of kin brought actions in England. A then filed a bill 
there against the next of kin and personal representa- 
tive of the intestate, stating that the intestate’s estate 
was indebted to him, and alleging various errors and 
irregularities in the proceedings in the Supreme Court 
of the island, and praying that the estate of the intes- 
tate might be administered, the partnership accounts 
taken, and the amount of the debt due to him ascer- 
tained and paid. A demurrer to the bill was allowed 
for want of equity, on the ground that the whole of the 
matters were in question between the parties, and 
might properly have been the subject of adjudication 
in the suit before that court. It was with reference to 
the necessity of having the subject of particular litiga- 
tion as a whole at once before the court, and not by 
piecemeal, that the Vice-Chancellor said: “ In trying 
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this question, I believe I state the rule of court cor- 
rectly, that when a given matter becomes the subject of 
litigation in, and of adjudication by a court of compe- 
tent jurisdiction, the court requires the parties to 
bring forward their whole case, and will not, except 
under special circumstances, permit the same parties 
to open the same subject of litigation in respect of 
matter which might have been brought forward as part 
of the subject in controversy, but which was not 
brought forward, only because they have, from negli- 
gence, inadvertence, or even accident, omitted part of 
the case. The plea of res adjudicata applies, except 
in special cases, net only to the points upon which the 
court was required by the parties to form an opinion, 
and pronounce a judgment, but to every point which 
properly belonged to the subject of litigation, and 
which the parties, exercising reasonable diligence, 
might have brought forward at the time.” 

There is nothing in this language, applied to the 
facts of the case, which gives support to the doctrine 
that whenever, in one action, a party might have 
brought forward a particular ground of recovery or 
defense, and neglected to do so, he is in a subsequent 
suit between the same parties upon a different cause of 
action precluded from availing himself of such ground. 

If, now, we consider the main question presented for 
our determination by the light of the views thus ex- 
pressed and the authorities cited, its solution will not 
be difficult. It appears from the findings in the orig- 
inal action of Smith, that the county of Sac, by a vote 
of its people, authorized the issue of bonds to the 
amount of ten thousand dollars for the erection of a 
court-house; that bonds to that amount were issued 
by the county judge, and were delivered to one Mes- 
erey, with whom he had made a contract for the erec- 
tion of the court-house; that immediately upon re- 
ceipt of the bonds, the contractor gave one of them as 
agratuity to the county judge, and that the court- 
house was never constructed by the contractor, or by 
any other person pursuant to the contract. It also ap- 
pears that the plaintiff had become, before their matu- 
rity, the holder of twenty-five coupons which had 
been attached to the bonds; but there was no finding 
that he had ever given any value for them. The court 
below held, upon these findings, that the bonds were 
void as against the county, and gave judgment accord- 
ingly. The case coming here on writ of error, this 
court held that the facts disclosed by the findings were 
sufficient evidence of fraud and illegality in the incep- 
tion of the bonds, as to call upon the holder to show 
that he had given value for the coupons, and not having 
done so, the judgment was affirmed. Reading the rec- 
ord of the lower court by the opinion and judgment of 
this court, it must be considered that the matters ad- 
judged in that case were these: That the bonds were 
void as against the county in the hands of parties who 
did not acquire them before maturity and give value 
for them; and that the plaintiff, not having proved that 
he gave such value, was not entitled to recover upon 
the coupons. Whatever illegality or fraud there was in 
the issue and delivery to the contractor of the bonds, 
affected equally the coupons for interest attached to 
them. The finding and judgment upon the invalidity 
of the bonds as against the county must be held to 
estop the plaintiff here from averring to the contrary. 
But, as the bonds were negotiable instruments, and 
their issue was authorized by a vote of the county, and 
they recite on their face a compliance with the law pro- 
viding for their issue, they would be held as valid ob- 
ligations against the county in the hands of a bona Jide 
holder taking them for value before maturity, according 
to repeated decisions of this court upon the character 
of such obligations. If, therefore, the plaintiff received 
the bond and coupons in suit before maturity for value, 





as he offered to prove, he should have been permitted 
to show that fact. There was nothing adjudged in the 
former action in the finding that the plaintiff had not 
made such proof in that case, which can preclude the 
present plaintiff from making such proof here. The fact 
that a party may not have shown that he gave value for 
one bond or coupon is not even presumptive, much less 
conclusive, evidence that he may not have given value 
for another and different bond or coupon. The exclu- 
sion of the evidence offered by the -plaintiff was erro- 
neous, and for the ruling of the court in that respect 
the judgment must be reversed and a new trial had. 
Upon the second question presented, we think the 
court below ruled correctly. Evidence showing that 
the action of Smith was brought for the sole use and 
benefit of the present plaintiff was, in our judgment, 
admissible. The finding that Smith was the holder and 
owner of the coupons in suit went only to this extent, 
that he held the legal title to them, which was sufficient 
for the purpose of the action, and was not inconsistent 
with an equitable and beneficial interest in another. 


Judgment reversed, and cause remanded for a new 
trial. 


Nore.—After the opinion of the Supreme Court in the 
case of Beloit v. Morgan, 7 Wall. 619, the profession 
were almost forced to the conclusion, that, in the Federal 
Courts at least, the doctrine of res judicata was to be car- 
ried far beyond its ordinary and well-recognized limite 
The foregoing opinion, however, puts the Court clearly upou 
tenable ground, and the learned Justice, who has announc- 
ed the present views of the Court, has again placed the 
profession under obligations by reason of the unequivocal 
and unhesitating manner in which he has recurred to estab- 
lished principles. 

The distinction, which is necessary to a proper application 
of the doctrine of res judicata, has been carefully observed 
and very clearly stated. For the purposes of all subse- 
quent proceedings at law upon a judgment or upon the 
same cause of action, and for the purposes of all proceed - 
ings in equity, which may affect a judgment, the mere fact 
that the judgment has been rendered upon the merits, is 
res judicata as to all questions which were presented for 
determination, or which might have been so presented. 
Thee can be no subsequent inquiry as to those questions 
in any proceeding based upon the judgment or upon the 
same cause of action, or instituted against the judgment. 
But the doctrine is carried nofarther. The learned Justice 
observes: “It is not believed, that there are any cases 
going to the extent, that because in a prior action a differ- 
ent question from that actually determined might have 
arisen and been litigated, therefore such possible question 
is to be considered as excluded from consideration in a 
second action, between the same parties on a different 
demand, although loose remarks looking in that direction 
may be found in some opinions. On principle, a point 
not in litigation in an action can not be received as conclu- 
sively settled in any subsequent action upon a different 
cause, because it might have been determined in the first 
action.” 

It is not necessary, that the question should be presented 
the second time in the same form of action. “But a 
former judgment is not conclusive of anything which was 
not directly decided by it, or was not material to the de- 
cision.” Before such an effect can be given to it, in 
another suit, it must appear either from the record, or 
aliunde, that it must have rested on the precise question 
which it is sought again to agitate. Tams v. Lewis, 42 Penn. 
St.410; Church y. Chapin, 35 Vt. 231. ‘“‘ Courts of justice, 
in stating the rule; do not always employ the same lan- 
guage; but where every objection urged in the second suit 
was open to the party within the legitimate scope of the 
pleadings in the first suit, and might have been presented 
in that trial, the matter must be considered as having 
passed in rem judicatam, and the former judgment in such 
case is conclusive between the parties. * * * Better 
opinion is, that the estoppel, where the judgment was ren- 
dered upon the merits, whether on demurrer, agreed state- 
ment or verdict, extends to every material allegation or 
statement, which having been made on one side and denied 
on the other was at issue in the cause, and was determined 
in the course of the proceedings. Aurora City v. West, 7 
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Wall. 102, 103; Duncan v. Holcomb, 26 Ind. 378; People v. 
Supervisors, 27 Cal. 655; Spencer v. Dearth, 43 Vt. 98. 

It is only as regards the particular judgment, that the 
estoppel applies. The judgment is conclusive, for the 
purposes of proceedings as to that judgment, whether it 
was rendered upon issue joined by default or by nil dicit. If 
defenses were available, they should have been interposed. 
Not having been so interposed, they can no longer be 
available in any proceeding based upon or affecting that 
particular judgment. And the same principle is to be in- 
voked, where a plaintiff asserts anew a right once open in 
the same cause of action. But such judgment does not 
work an nr na as to defenses made or rights asserted 
in gs upon demands forming part of 
the same issue as the demand involved in the first suit, 
unless such defenses were set up or such rights asserted 
and determined in such prior action. 


“ Various considerations, other than the actual merits,” 
say the court in the principal case, “‘may govern a party in 
bringing forward grounds of recovery or defense in an 
action, which may not exist in another action upon a differ- 
ent demand; such as the smallness of the amount or the 
value of the property in controversy, the difficulty of 
obtaining the necessary evidence, the expense of the liti- 
gation, and his own situation at the time. A party acting 
upon considerations like these ought not to be precluded 
from contesting, in a subsequent action, other demands 
arising out of the same transaction.” Plaintiffs or defend- 
ants are supposed to say: “ We thought it not worth our 
while to try the question, and therefore we did not raise the 
issue.’’ Goucher v. Clayton, 11 Jurist, 107. Men sometimes 
adjust demands for which they are not liable. Nelson v. 
Brodhack, 44 Mo. 598, Although a purchaser, when sued 
for the price of goods sold, may set up a breach of warran- 
ty as a defense by way of recoupment or counterclaim, yet 
he is not bound to do so, or be precluded from any claim 
or action in respect to it. He may, after the recovery of a 
judgment againsthim for the price of the goods, bring an 
action against the vendor for breach of warranty. Barth 
vy. Burt, 43 Barb.628. In the subsequent action where the 
estoppel of the prior judgment is invoked, the question is 
not whether the same matters might have beeen presented 
for determination, but, were they so presented? Were they 
legitimately within the scope of the issue determined in 
the prior action? It is not enough that they might have 
been incidentally cognizable. And it will not suffice that 
the estoppel is to be inferred by arguing from the decree 
or judgment. Hopkins v. Lee,6 Wheat. 109; Ridgley v. 
Stillwell, 27 Mo. 128; Dickinson v. Hayes, 31 Conn. 417; Lord 
v. Chadbourne, 42 Me. 443. 

They must have been facts in issue, as distinct from 
facts in controversy. Potter v. Baker, 19 N.H.167; Taylor 
v. Dustin, 43 N. H. 495. So, in Georgia, the rule is, that a 
judgment is not technically conclusive of any matter, if 
the matter is not such that it had, of necessity, to be deter- 
mined before the judgment could have been given. Hunter 
v. Davis, 19 Ga. 415. Anda verdict and judgment rendered 
ina suit upon a joint and several note in favor of one surety 
will not be a bar to another suit against another surety upon 
such note, unless it is shown that the first verdict was 
rendered upon a defense which would be an extinguish- 
ment of the cause of action; or unless the grounds of 
defense set up in both cases are shown to be identical. 
Hill v. Morse, 61 Me. 541; The Vincennes, 3 Ware, 173; 
Tebbets v. Tilton, 31 N. H. 286; Bennett v. Holmes, 1 Dev. & 
B. Law, 486; Parkhurst v. Sumner, 23 Vt. 538. As a gen- 
eral rule, a judgment in a suit for interest, particularly 
when evidenced by a distinct obligation, is not res judicata as 
to the original contract—unless such judgment has deter- 
mined the validity of the orignal contract. Louisiana 
Bank v. Orleans Nav. Co., 3 La. Ann. 312. So the rule is 
elsewhere declared, that it is not necessary, in order to 
make a judgment conclusive, that the cause of action 
should be the same in the first suit as in thatin which the 
judgment is pleaded or relied uponin bar. But it is essen- 
tial that the issue should be the same. Lynch v. Swanton, 53 
Me. 100; Doty v. Brown, 4 N. Y.71; Meadow v. Church, 22 
N. J. Law, 4%; Barker v. Cleveland, 19 Mich. 235. And 
where two notes arise out of the same transaction and one 
has been put in suit, and facts directly in issue, which if 
true must affect both notes alike, are established by verdict 
and judgment, the verdict and judgment are evidence of 
these facts in a suit between the same parties on the other 
note. Gardner v. Buckbee, 3 Cow. 121; Collins v. Bennett, 46 
N. Y. 490; Mermain v. Woodcock, 104 Mass. 326. 








The proper limitations of the rule favor neither indiffer- 
ence nor neglect. Having pleaded matters by way of 
defense, or having alleged facts constituting a cause of 
action, and, issue having been joined upon such matters of 
defense or affirmative right, it is the duty of the party rely- 
ing upon them to bring forward his whole case. He can 
neither defend nor pr by p 1. For the 
judgment is conclusive as to the matters which the parties 
might have had decided under the pleadings and issue joined. 
Shepardson v. Cary, 29 Wis. 34; Fischli v. Fischli, 1 
Bikfd. 360; Donglay v. Davis, 45 Ind. 489; Gray v. Dough- 
erty, 25 Cal. 266, 272. 

The principal case has left Beloit v. Morgan, 7 Wall. 619, 
within its proper limitations. When the court there say, 
that the principle of res judicata “ extends not only to the 
questions of fact and of law, which were decided in the 
former suit, but also to the grounds of recovery or defense 
which might have been, but were not presented,” the court 
is to be nnderstood as limiting the application of the rule 
to suits to enforce judgments or upon the same cause of 
action, and to proceedings to obtain relief against judg- 
ments. For, as to the latéer class of proceedings, it is 
beyond controversy, that equity will not relieve against a 
judgment at law, where the defendant might there have 
litigated the same question. Le Gnen y. Gouverneur, 1 
Johns. Cases, 436; Donahue vy. Prentiss, 22 Wis. 317. And 
it would not be consonant with principle or authority to 
permit a defendant, when sued upon a judgment, to avail 
himself of defenses which he might have interposed, but 
did not set up in the original action. 

But, where in an action upon a different demand, although 
it be one of a general class, which has grown out of one 
transaction, a defendant seeks to interpose a defense, 
which he might have set up by appropriate denial or matter 
in avoidance, but which he did notso set up in a prior action 
upon a demand of the same class, his failure to avail him- 
self of such defense in the earlier case is not to estop him 
from relying upon it in the subsisting action. So, where a 
plaintiff has sued upon the same cause of action, or asserted 
the same right in another action between the same parties, 
and there has been a determination against him upon the 
merits, the judgment is res judicata as to such right and 
such cause of action without reference to any reasons for 
the plaintiff’s failure or inability to maintain hissuit. Hav- 
ing asserted the right, he should have brought forward 
every fact necessary to its support. He must be conclu- 
sively presumed to have so done. Fischli v. Fischli, 1 Blkf. 
360. But, where in an action upon a demand, a plaintiff 
seeks to enforce a right which he might have asserted in a 
prior action upon a different demand of the same class, but 
which he did not so assert, by appropriate allegation upon 
which issue might have been joined, a judgment in the 
earlier action is not to be a bar against the maintenance of 
the right which has never before been litigated. 

The principai case solves all doubts and explains the full 
scope of the rule. By recurring to and enforcing the salu- 
tary doctrine of the earlier cases of Steam Packet Co. v. 
Sickles, 24 How. 333, and Miles v. Caldwell, 2 Wall. 35, the 
court have given full force and effect to the emphatic dis- 
sent of Mr. Justice Miller in Aurora City v. West, 7 Wall. 
105. ‘“‘ Hence, with all the salutary influence which it,” (the 
doctrine of res judicata), “ exerts in giving permanence to 
established rights, in putting an end to angry contests, and 
preserving tranquillity in society, it can only be justified on 
the ground that the precise point either of law or of fact, 
which is presented in the suit where the 1 is pleaded 
had been previously decided between the same parties or 
their privies, by a court of competent jurisdiction.” 

The importance of the ruling in the principal case thus be- 
comes of significance as indicating a wide departure from 
Beloit v. Morgan, which had been followed as controlling 
authority upon the Circuit in the principal case itself—the 
learnedjJustice before whom the cause was heard, at nisi 
prius, deeming himself bound by the dictum in the Beloit 
case, but expressing himself as not coinciding with the 
views there expressed, and recommending that the matter 
be presented again for consideration by the court of last 
resort. 

The profession have now from that Court the unqualified 
declaration that “‘ loose remarks ” in some opinions are no 
longer to be controlling authority. The principal case has 
been followed by the Court in Davis v. Brown, and Russell 
v. Place, Nos. 192 and 134 of the present term—in which 
cases the principle underlying the determination of the 
principal case has received further illustration. ORE 
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LIABILITY OF MERCANTILE AGENCIES. 


McLEAN v. DUN ET AL. 
Ontario (Canada) Court of Appeal, March, 1877. 


1. LIABILITY OF MERCANTILE AGENCY FOR GIVING 
FALSE INFORMATION—STATUTE REQUIRING REPRESENTA- 
TIONS AS TO THE CREDIT, ETC., OF ANOTHER TO BE IN 
WRrITING.—The plaintiff; under a yearly contract with the 
defendants, a mercantile agency, whereby the latter un- 
dertook to procure and furnish him,to the best of their 
ability, information of the standing and credit of his cus- 
tomers, obtained from the defendants a statement of the 
credit of one W, relying upon which he sold goods to W; 
but the latter being insolvent at the time such informa- 
tion was given to plaintiff, he lost the proceeds of the sale. 
The jury found that the defendants did not furnish the in- 
formation to the best of their ability. Held, that the de- 
fendants were not liable for the loss which the plaintiff 
sustained by acting on the representation, it not being in 
writing and signed by them as required by the statute, Con. 
Stat. U. C. Cap. 44, sec. 10, which provides that “ no action 
shall be brought to charge any person upon or by reason 
of any representation or assurance made or given con- 
cerning or relating to the character, conduct, credit, abili- 
ty, trade or dealings of any other person, to the intent or 
purpose that such other person may obtain money, goods or 
credit therefor, unless such representation or assurance 
be in writing signed by the‘party to be charged therewith.” 

Per HAGARTY, C. J.C. P., dissenting, that the action was to 
be considered as for a breach of the contract to collect the 
information with reasonable care and diligence and there- 
fore not affected by the statute. 

2. THE FACT THAT the representation was made in pur- 
suance of a contract did not prevent the application of 
the statute. 


APPEAL from the Court of Queen’s Bench. 

The defendants, who carried on the business of a 
mercantile agency, in consideration of a yearly sub- 
scription, undertook to procure and furnish the plaint- 
iff, a merchant in Toronto, to the best of their ability, 
with information of the mercantile standing and credit 
of the plaintiff ’s customers among the merchants, tra- 
ders and manufacturers throughout the United States 
and Canada, in the communities wherein they respect- 
ively resided, for the purpose of aiding the plaintiff in 
determining’ the propriety of giving credit. On the 
14th June, 1875, the plaintiff sent his clerk to the de- 
fendants, to ascertain the mercantile standing and 
credit of one Wilson, residing and doing business in 
Toronto, who had applied to him to purchase goods on 
credit. The defendants’ clerk read out of a book to 
the plaintiff’s clerk that Wilson had stock to about 
$10,000, and $5,000 or $6,000 in his business, and claimed 
to be worth $7,000; that his character and habits were 
good; that he was doing a fair trade, and that his 
eredit was good locally. The plaintiff, relying on this 
information, and without making any further inquiries, 
about twelve days afterwards sold to Wilson goods to 
the value of $500 on credit. Wilson was really insoly- 
ent at the time the report was made, and on the 8th 
July following absconded, without paying the plaintiff. 
The jury found that the defendants did not furnish the 
information to the best of their ability, and that the 
plaintiff did not act imprudently in not making inqui- 
ries, though living in the same place with Wilson. 

M. C. Cameron, Q. C., C. Robinson, Q. C., and J. 
A. Boyd, Q. C., for appellants; Bethune, Q. C., and 
Clarke, for respondent. 

PATTERSON, J. A.: 

It was pressed upon us by counsel on both sides, 
that the rights of the parties must be determined on 
the basis of their contract. For the plaintiff, this has 
been urged as a foundation for the contention that the 
statute (Con. Stat. U. C., ch. 44, § 10), which requires 





representations concerning the character, conduct, 
credit, ability, trade, or dealings of persons to whom 
credit is to be given, to be in writing and signed by 
the party to be charged, does not apply, because the 
action is not upon the representation, but for defend- 
ants’ fault in not acting to the best of their ability in 
procuring information. And for the defendants it is 
argued, that the fact of the representation being made 
under a contract does not prevent the application of 
the statute; and at all events the contract here was 
only to give such information as the defendants had. 

Our first inquiry is, what was the contract? It has 
to be gathered from the printed statement of the 
“terms of subscription.”” By that document sub- 
scribers say: “In consideration of the agreement 
entered into by the mercantile agency, to furnish, to 
the best of their ability, information of the mercantile 
standing and credit (in the communities wherein they 
respectively reside) of our customers among the man- 
ufacturers, merchants, traders, etc., concerning whom 
we have occasion to make inquiry, in order to aid us 
in determining the propriety of giving credit, we do 
hereby employ the said mercantile agency to procure 
and furnish to us the information aforesaid, in ac- 
cordance with the following rules and stipulations, 
and with which we agree to comply faithfully.”” The 
only stipulations which it is important to note are the 
following: “‘All extended reports are to be read at 
their office to us, or to such confidential clerk as may 
be authorized by us to receive the same, and subject 
to their regulations. And said mercantile agency shall 
prepare for our use, and place in our keeping, a 
printed copy of a reference-book prepared by them, 
containing ratings or markings of the credit of busi- 
ness meh.”? The reasonable construction of this doc- 
ument, which provides for the defendants’ “ procuring 
and furnishing the information aforesaid,’””—that is to 
say, the information which they were to furnish to the 
best of their ability of the standing and credit of cus- 
tomers,—is that the defendants were to use at least 
ordinary care and diligence and skill in procuring in- 
formation, and that, on request, they were to furnish 
or communicate the information so procured. 

The defendants provide a priated form of application 
to be used by subscribers. It asks for whatever in- 
formation the defendants have. The application in the 
present case was written on one of their blanks, and 
was complied with by reading the extended report 
concerning Wilson to the plaintiff’s clerk, in the man- 
ner provided in the agreement. The defendants can 
not say that, by the peculiar wording of this applica- 
tion, a contract was created to give merely such in- 
formation as they might happen to have. It must be 
read as an application made in the ferms of the agree- 
ment, and as asking for such information as, acting to 
the best of their ability, or with ordinary diligence 
and skill, they had been able to acquire. If this were 
not so, the agreement to furnish to the best of their 
ability information of customers concerning whom the 
subscriber had occasion to inquire, would be perfeetly 
delusive. The case of Roe vy. Bradshaw, L. R., 1 Exch. 
106, to some extent illustrates the force of such words 
as “the best of their ability.”” The question there was 
whether the Bills of Sale Act, which required an affi- 
davit to state the grantor’s residence, was satisfied by 
an affidavit which stated the residence to the best of 
the defendant’s belief. Pollock, C. B., said: “I think 
that a man, who makes such a statement, imports that 
he is entitled to entertain the belief he expresses, and 
that we must not take him to mean that the ‘best’ 
of his belief is no belief at all. The danger suggested 
by Mr. Chambers is, that a man may shelter himself 
behind a quibble; but I think that would turn out to 
be a mistake.” Bramwell, B., said: “It is said the 
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‘best’ of a man’s belief may be worth nothing. To 
this the Lord Chief Baron gives the true answer. A 
man who swears to the ‘best’ of his belief swears that 
he has a belief.””, Mr. Cameron argued that two things 
were contemplated by the contract, namely, the keep- 
ing a record of the standing of all business men, and 
the procuring of special information when required 
by a subscriber, and that in this case the request was 
not to procure special information. I certainiy agree 
with this argument, to the extent that the application 
did not require a special inquiry to be instituted; 
though I may not assent to the suggested construction 
of the words, “‘ whatever information you have.” I do 
not think that the contract provides for or contem- 
plates the making of special inquiries on applications 
concerning particular customers. No doubt that might 
be done, and it might be necessary to do it, if the ap- 
plication referred to some one concerning whom there 
‘was no recorded report. But, looking at the contract 
only, it seems to have in view that the results of gen- 
eral inquiries are to be kept on record, and communi- 
cated on application; from these extended reports the 
reference-book is compiled, and it is furnished to 
every subscriber. I do not think that the contract 
extends further than this. Consistently with this view, 
we find that the key to the reference-book, after ex- 
plaining the letters and figures used to indicate the 
rating of the persons named, contains this note: “‘ The 
absence of a rating indicates those whose business and 
investments render it difficult to rate them satisfac- 
torily to ourselves. We therefore prefer, in justice to 
these, to give our detailed report on record at our 
office.”” The “detailed report’? I understand to be 
what the form of application calls “‘ whatever informa- 
tion you have; ” and this note properly treats it as the 
subject of special attention on the part of the defend- 
ants. Then, the information, which was to be fur- 
nished to the best of the defendants’ ability, was to be 
in relation to the mercantile standing and credit of 
customers. Mr. Cameron argued that Wilson was not 
a customer, because he had not yet bought any goods 
from the plaintiff. This rendering of the word would 
narrow the contract so as to exclude the cases in which 
information was most essential to aid in determining 
the propriety of giving credit. Fortunately, neither 
usage, principle, nor authority requires it. It may be, 
as Mr. Cameron suggested, that the defendants confine 
their information to customers, so that their commu- 
nications may be privileged. But that protection ap- 
plies in the case of one who has not yet made his first 
purchase. The character given of a servant is given, not 
to the master in whose service he is, but to the person 
with whom he wishes to engage. If the true meaning 
or popular use of the word “customer” created any 
difficulty, which I do not think it does, we can 
resort to the rule applied to the word “ plaintiff,’ used 
in the statutes 12 Geo. I., ch. 29, and 1-2 Vict., ch. 110. 
By those statutes, before a writ issued to arrest a 
debtor on a ca. re., the plaintiff was required to make 
an affidavit. But there was no plaintiff, as there was 
no suit until after the writ had issued. Therefore, 
“plaintiff” was held to mean the person who intended 
to become plaintiff. Schletter v. Cohen, 7 M. & W. 389. 
It is found by the jury that the defendants did not 
furnish, to the best of their ability, information of the 
standing and credit of Wilson. The jury were not 
asked in what respect the defendants failed to exercise 
the necessary diligence, or skill, or care. It is per- 
fectly clear that the information they are said to have 
given was very far from correct. It represented that 
Wilson had a stock worth about $10,000; that he had 
$5,000 or $6,000 in the business; that his character and 
habits were good, and that his credit was good locally. 
It appears that he never had stock or money in the 





business, to anything like the amounts stated, although 
he had had a valuable stock which would have fully 
justified the credit given him. There is not much 
reason to doubt that, if everything else had been right, 
the plaintiff would as readily have given credit to the 
extent of $500, if the stock was worth $4,000 or $5,000, 
as if it was worth $10,000. The fact was, however, that 
Wilson had been fraudulently disposing of his stock 
by auction, and, when the defendants gave the informa- 
tion in question, he must have got rid of all or very 
nearly all of it, as the subsequent auction sales, which 
seem to have included the plaintiffs goods, did not 
produce much over half the amount of the plaintift’s 
account. It is, of course, possible that, even with 
reasonably diligent inquiry, the defendants might have 
failed to discover the fraudulent disposition of his 
stock, which Wilson would naturally use every effort 
to conceal; and they might also have found that his 
credit was better, rather than worse, as his bank ac- 
count showed increasing deposits, the money being 
most likely the proceeds of these sales; but the evi- 
dence warranted the jury in finding that the proper 
inquiries by competent agents had not been made, 
and so that the defendants had not procured in- 
formation to the best of their ability, and the plaintifi 
is therefore entitled to retain his verdict, unless the 
action is brought to charge the defendants upon the 
representation, and the statute required this repre- 
sentation to be in writing and signed by the defend- 
ants. I see no difficulty in holding that the application 
of the statute is not excluded by the mere circumstance 
that the representation is made in pursuance of a con- 
tract, which requires a true representation. Under the 
Statute of Frauds, a promise to answer for the debt, 
default, or miscarriage of another, must be in writing, 
even though the promise is upon a consideration 
moving from the creditors. 1 Wm. Saunders, 233. The 
statute deals with evidence only. It forbids a person, 
who has sustained a loss, from alleging that he gave 
credit on the faith of a representation of his debtor’s 
circumstances or character, unless ‘the very words of 
the representation appear in writing, signed by the 
party charged. This protection is as much needed by 
the man who gives his information for pay, as by one 
who gives it gratuitously. One is as much exposed as 
the other to the risk of misrepresentation, and the 
wholesome operation of the statute is as much im- 
portant in the one case as in the other; although, in 
some particulars which the statute does not deal with, 
the existence of a contract may be material, as, per- 
haps, in dispensing with proof of deceit in making the 
representation. See Thom v. Bigland, 8 Exch.731, per 
Parke, B. The value of the rule is illustrated in the 
present case by the evidence of the defendant Wiman, 
who was called for the plaintiff, and who proved that 
the information which was given to the plaintiff on the 
10th of June was from a report of the 29th of April; 
that the date was always mentioned to applicants, and 
that they do not profess to bring information down to 
the date of the application. It might have had a most 
material effect on the views taken by the jury, if it had 
appeared, as a part of the defendants’ written report, 
that the information they gave related only to the 29th 
of April. It might, and probably would, have caused 
the learned judge who was trying the case, to have 
asked the jury to answer specifically a further ques- 
tion, viz., whether the plaintiff gave the credit on the 
22d of June, in reliance on affairs continuing in the 
same state as on the 29th of April? It ought to have 
seriously affected the view to be taken by the jury, of 
the subject of one question which was asked them, viz.: 
Did the plaintiff act as an ordinarily prudent man, in 
not making further inquiries? And it certainly would 
have removed the impression, which is expressly 
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shown by one of the questions left to the jury to have 
been that acted upon, that the information was given 
and received as relating to the day on which it was 
given. 

My views may be shortly recapitulated thus: The 
contract is not one to provide special information, or 
to make fresh inquiries, on each application. It is to 
use care, diligence and skill in procuring information 
which is to be recorded for the use of subscribers, 
and, on application, communicated to them. In other 
words, the defendants undertake to make a repre- 
sentation concerning the character, conduct, credit, 
ability, trade, or dealings of customers of their sub- 
scribers, and to embody in that representation in- 
formation which, to the best of their ability, they have 
procured. When an action is brought for breach of 
this agreement, if the charge is that they refused 
the information and would make no representation, 
the matter is simple, and it is not this case. If they 
make the representation, and the charge is that it 
is misleading, and that, by relying upon it, a loss has 
been sustained, the first question, and the one without 
answering which it is impossible to moye a step, is, 
what was the representation? It is right that a com- 
pany, having it in their power, either from design or 
carelessness, to do very serious injury, should be held 
strictly, on every proper occasion, to the proof of their 
care and good faith in the performance of their self- 
imposed duties; but for this very reason they should 
have the benefit of such safeguards as the law pro- 
vides; and one of these is the provision that they shall 
not be charged upon a representation which is not 
evidence of a writing signed by themselves. One con- 
tention for the plaintiff is that the complaint is not for 
making an incorrect representation, but for failing to 
use due diligence in acquiring information. The actual 
statement contained in the defendants’ books i8 shown 
in evidence, and, after hearing the testimony as to the 
way in which the information was acquired, and seeing 
the witnesses who were the persons who had been 
deputed by the defendants to make inquiries about 
Wilson, the jury found that proper diligence had not 
been used. But what is the effect of their finding? 
There is this dilemma: Either the defendants did not 
act upon the information because it was insufficient, 
and they are entitled to the damages which resulted 
from their not having had information on which they 
could act, which in this case could be nominal dam- 
ages only; or they act upon it, and by so doing lose 
their money, in which case the statute interposes by 
requiring written and signed evidence of the repre- 
sentation on which they acted. 

In the case of Lyde v. Barnard, a singularly lucid 
and able exposition of the purpose and scope of the 
statute of which ours is a counterpart, was given by 
Parke, B., but Iam not sure that it greatly aids our 
present discussion. In that case the plaintiff com- 
plained that, by an untrue representation of the 
charges upon a life-interest in some trust funds, he 
had been induced to advance money on the security of 
those funds. The court was equally divided on the 
question whether that representation was within the 
statute, and Parke, B., combated the application of 
the statute to the case of advancing money upon se- 
curities, and maintained that it applied only where 
personal credit was to be given. I do not understand 
it to be intended that there must be a design to induce 
the person to give credit, or that one may not be liable, 
although entirely indifferent whether credit is given 
or not; but merely that the giving of personal credit, 
as opposed to acting in any other way in dependence 
= a information given, is what the statute deals 
with. ‘ 

The learned Chief Justice in the court below has 





referred to authorities which establish very clearly 
that the measure of damages may, in case of credit 
being given on the faith of a representation of the cir- 
cumstances of a customer, be the amount of the credit 
given; and he has pointed out the principle that the 
damages to be recovered are such as were in contem- 
plation whten the contract was made, or, as he ex- 
presses it with reference to this case, “ because the 
amount of credit given was within the amount for 
which, directly or indirectly, it is said credit may be 
given.”? What, in my judgment, has been overlooked 
in applying this principle is, that it was never contem- 
plated that credit should be given except on the faith 
of the representation. 

The assertion on which the liability to these damages 
rests is this: You may give credit within certain limits, 
because the circumstances of your customer are so and 
so. And this brings us again face to face with the 
statute. I regret that there is a difference of opinion 
between the learned Chief Justice who is now pre- 
siding, and the other members of the court; but, 
after discussing the matter, and also after having had 
an opportunity of perusing the judgment he has just 
delivered, I am compelled to adhere to the opinion I 
have expressed. 

I think the appeal should be allowed with costs, and 
the rule made absolute, at the option of the plaintiffs, 
either to enter a nonsuit or to reduce the verdict to 
nominal damages. 


BLAKE, V. C.: 


A perusal of the evidence makes it clear that the de- 
fendants were wanting in ordinary care and diligence 
in procuring information, as to the standing and credit 
of Ernest M. Wilson. The failure on the part of the 
defendants to collect any or sufficient information as to 
Wilson would not in itself be the direct cause of dam- 
age to the plaintiff, unless it be the expense the plaint- 
iff might be put to in seeking from some other source 
for the statement with which the defendants should 
have supplied him. This amount, I presume, the 
plaintiff could recover against the defendants. 

The injury in the present case arises from the de- 
fendants having given certain unreliable information 
to the plaintiff as to the credit of another, on which he 
acted, and whereby he has lost the amount for which 
credit was given. There was by the defendants “a 
representation * * made * * concerning * * the * * 
credit * * of a person to the intent or purpose that 
such other person might obtain goods or credit there- 
upon.” 

Disguise it as we please, we can not conceal the fact 
that it was not until this representation was made, that 
the cause of complaint, in respect of which the plaintiff 
seeks relief, arose. It was for the conveying this false 
information on which he acted, that he complains. 

Let the case end with the non-compliance with the 
undertaking of the defendants to collect the needed 
information, or with the defendants’ collecting or sup- 
plying it untruthfully, and no substantial injury has 
arisen to the plaintiff from such conduct of the defend- 
ants. There is yet a link missing, and that is not sup- 
plied until the standing of Wilson, as thus ascertained 
by the defendants, is made known to the plaintiff. 
But then the making this known to the plaintiff is the 
very “representation concerning credit,”” to which 
the act refers, and in respect of which it declares that 
no liability arises unless it be supplied in the manner 
designated by the statute, namely, “in writing by the 
party to be charged therewith.” This statute, relied 
on by the defendants, seems clearly to cover the pres- 
ent case, and I do not think we can get over its effect 
except by adding to it a clause declaring that it shall 
not apply to dealings with such a mercantile agency as 
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that represented by the defendants. I think this is an 
addition to the act which, if made, must be by the leg- 
islature and not by this court. 

The plaintiff should have liberty to take a verdict for 
nominal damages, or a nonsuit. 

The appeal shouid be allowed with costs. 


HaGarry, C. J.C. P.: 


In my judgment this appeal must turn wholly on the 
defense, raised by the appellants, of the statute. The 
words are: “ No action shall be brought to charge any 
person upon or by reason of any representation or as- 
surance made or given concerning or relating to the 
character, conduct, credit, ability, trade or dealings of 
any other person, to the intent or purpose that such 
other person may obtain money, goods or credit there- 
upon, unless such representation or assurance be in 
writing, signed by the party to be charged there- 
with.” 

We have to inquire if this be an action to charge the 
defendants upon or by reason of such a representa- 
tion? In one sense it may be said literally to answer 
that description. In another sense it is to my mind 
wholly outside the grasp of the statute. 

I at once disclaim any intention to rest a decision 
upon any difference in the form of the action between 
assumpsit and case, and prefer ascertaining, if possible, 
the substantial claim sought to be enforced. It is a 
contract for a valuable consideration to furnish to the 
best of defendants’ ability information of the mercan- 
tile standing and credit of certain of plaintiffs cus- 
tomers; and the breach is that defendants did not ex- 
ercise ordinary care and ability in ascertaining such 
mercantile standing and credit, setting out a report 
furnished by defendants as to one E. W., incorrect and 
misleading, on which plaintiffs trusted him with goods, 
and wholly lost the same. 

Here there is a hiring and retainer to collect in- 
formation as to the credit of third persons. The in- 
formation is furnished, it is wholly incorrect, and the 
employer, trusting to its correctness, sustains loss. It 
is certainly in a sense a claim to charge the person 
hired “ upon or by reason of the representation.” But 
does the law so define and limit the nature of the 
claim? It seems that the claim is rather for the breach 
of the contract to collect the information with reason- 
able care and diligence. 

I can not believe that the legislature could have 
meant to extend the words used to cover a transac- 
tion of this character, and protect a person in the neg- 
lect or careless execution of an employment and busi- 
mess specially undertaken by him for value. 

A doubt may well arise, whether even on a signed 
representation any action, as for a false representation, 
‘would lie against these defendants. “It is settled 
law,” says Parke, B.,in Thom v. Bigland, 8 Exch. 731, 
“that independently of duty no action will lie as for a 
misrepresentation, unless the party making it knows it 
to be untrue, or makes it with a fraudulent intention 
to induce another to act on the faith of it, and to alter 
his position to his damage.”” See Behn v. Kemble, 7 
C. B. (N.8.), 260, and the authorities collected in 2 
Smith’s L. C. 88, notes to Pasley v. Freeman. In Lyde 
v. Barnard, 1 M. & W. 114, Parke, B., very fully com- 
ments on the origin and effect of this clause: ‘ It was 
stated at the bar, on both sides, and my learned breth- 
ren who have preceded me agree, that the mischief to 
be remedied was the evasion of the provision of the 
statute of frauds, that no one could be charged with 
the debt, default or miscarriage of another, unless there 
was a note in writing, signed by the party to be charged 
therewith. I concur in that opinion. * * * The 
practice of bringing actions on such parol representa- 
tions was an evasion of the statute of frauds, and Lord 





Tenterden, who framed the act, I think meant to put 
all cases on the same footing, where one, on the per- 
sonal credit of another, gave personal credit to a third, 
and to make it necessary that there should be a note 
in writing where such credit was given on the faith of 
a representation, as well as where it was given on the 
faith of a positive promise. I consider, therefore, the 
mischief to be this, and no more. * * * I am of 
opinion that the statute applies only to those cases in 
which the representation is made relating to the trust- 
worthiness of a third person, with the intent that he 
may obtain personal credit on the faith of such repre- 
sentation. * * * If weassume Lord Tenterden’s 
object to have been merely to prevent evasion of the 
statute of frauds, as we think it was, and use this as a 
key for the construction of the clause, it would induce 
one to prefer the former alteration,” (as to suggestions 
for reading the peculiar words of the clause), “by which 
the clause is made clearly to apply only to cases where 
the purpose of the representation is to obtain personal 
credit for the third person.” It may well be argued here 
that the information furnished by these defendants 
was in no sense to be regarded as furnished with the 
intent that Wilson should obtain personal credit on the 
faith thereof. The information was collected as to him 
and numberless others—traders—within course of de- 
fendants’ business as proprietors of a kind of diction- 
ary of reference to to commercial standing. It was 
neither their interest nor their design to induce plaint- 
iff to trust Wilson or to sell goods to him on credit. If 
Baron Parke’s explanations of the clause be correct, 
the case would probably fail, if based on the mere 
careless inaccuracy of the statement, there being no 
conscious falsehood and no fraudulent intention, ete. 
In this view of the alleged misrepresentation by de- 
fendants, the plaintiff's only remedy might be for a 
breach of a contract to furnish reliable information— 
reliable to the extent of being contracted to be pre- 
pared with reasonable care and diligence. If the stat- 
ute be a bar in such cases as this, the result must be as 
surprising to ordinary minds as it would be unjust. I 
do not consider the ease relied on by Mr. Robinson, in 
Haslock v. Fergusson, 7 A. &E. 86, as affecting my views. 
There was nothing there but the false representation; 
no hiring, no duty, no breach of contract express or im- 
plied. Ifa man hire another for the express purpose 
of obtaining information as to the standing and credit 
of certain named persons, the individual employed 
would be certainly bound to use reasonable diligence 
in doing the work. If he report to his employer with- 
out having made due inquiry, I think his liability rests 
wholly on his breach of contract, and his breach of 
duty is the proximate cause of damage, resulting from 
his carelessness. He is not sued for making a false 
representation in the ordinary sense, as men under- 
stand false representations, but simply for his omis- 
sions to do that for which he was paid, viz., the rea- 
sonably diligent and careful collection of information. 
A merchant in extensive business might have a salaried 
clerk, solely employed in making inquiries and report- 
ing as to his employer’s customers. He is sent to vari- 
ous places for that purpose. On his return he either 
verbally reports on each case, or perhaps enters in a 
book, not signed by him, the result of his inquiries as 
to the standing and credit of each. If he so report 
without reasonable care, I think there is certainly a 
remedy against him for his breach of contract, and not 
by an action for false representation. A merchant 
might send his clerk or pay an agent to visit a port to 
ascertain if his vessel had safely arrived. The agent 
goes part of the way and accepts a hearsay statement 
that she has arrived, and reports to his master that he 
has ascertained that to be the fact. The master on 
this omits to insure, which he otherwise would have 
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done. I think the agent is liable to the loss caused by 
his neglect, and that it is a fallacy to urge that the 
statement he reports must be in writing, being that on 
which the master acted to his damage. Such a mis- 
representation would not be within the statute, but 
illustrates the point as to the ground-work of action. 
A man may wish to invest money, and employs an at- 
torney or other paid agent therefor; the latter reports 
to him that A or B wishes to borrow, and informs his 
employer that.A and B are solvent, responsible par- 
ties, of good standing, capital and credit,—perfectly 
safe, etc. On this the employer makes the loan. A 
and B turn out worthless, and the money is lost. It 
appears that the attorney or agent has really made no 
inquiries whatever, and knew nothing of their stand- 
ing, ete. I think he would be responsible on a breach 
of contract to use due care and diligence, and that the 
fact that his employer acted on the unsigned repre- 
sentation so made as to credit and standing would be 
no defense whatever. I also think that the measure 
of damages would be the sum lost by the agent’s want 
of due care, ete. 

Either the plaintiff should recover his actual loss 
or nothing. I can not see how a recovery of nominal 
damages would be proper, except where some right or 
principle is thereby determined; the recovery of nom- 
inal damages is hardly to be encouraged or extended 
beyond well defined bounds. I see no medium course 
in this very peculiar case. The plaintiff ought to re- 
cover his substantial loss, or there should be a verdict 
for defendants. The rule as to the measure of dam- 
ages is largely discussed in Horne v. Midland Ry. Co., 
L. R. 7 C. P. 583, and in error, L. R. 8 C. P. 137.. At 
this last page: ‘“‘ The damages for a breach of contract 
must be such as may fairly and reasonably be consid- 
ered as arising naturally, i. e., according to the usual 
course of things from such breach of contract itself, or 
such as may be reasonably supposed to have been in 
the contemplation of both parties, at the time they 
— contract, as the probable result of the breach 
of it. 

I do not see any difficulty as to the contract not be- 
ing performable within a year. On the face of the con- 
tract there is a specific payment in advance “ for one 
year’s services of the mercantile agency.” The lapse of 
that time would, without further payment or agree- 
ment, I presume, terminate the bargain. A fresh pay- 
ment would create a new bargain on the same terms, 
unless varied by agreement. It is not on its face a 
fixed contract, extending over a year. It is simply one 
for a year, renewable, if the parties annually agree and 
payment be made. 

I have not thought it necessary to review the numer- 
ous cases cited. It is unfortunate that we can not find 
any information about the case of Lloyd v. Perry, no- 
ticed in the Law Times of August, 1875, cited by Har- 
rison, C. J. It was tried at the Lincoln Summer As- 
size. I gather from the notice that the statement as to 
the credit of the plaintiffs debtor was in writing, and 
probably signed by the defendants; that the action was 
not for a false or deceitful representation, but for neg-. 
ligence, and that substantial damages were recovered. 
A file of the Times would probably give a further re- 
port. 

I think the appeal should be dismissed with costs. 


BURTON, J. A.: 


I agree with the learned Chief Justice of the Com- 
mon Pleas, that there was ample evidence of the want 
of ordinary care and diligence on the part of the de- 
fendants in procuring and furnishing, to the best of 
their ability, information of the mercantile standing and 
credit of Wilson (in the community wherein he resid- 
ed), and that the plaintiff is entitled to recover such 





damages as are the primary, natural and immediate 
result of that breach of the contract; and in this respect 
only, that is, as tothe amount of these damages, do I 
differ with very great hesitation from his conclusion, 
after an anxious consideration of the reasons which he 
advances in support of it. The liability, with which it 
was at first attempted to charge the defendants, was 
much larger than the evidence warranted, and the 
plaintiff's counsel applied at the time to amend; and it 
is, I think, to be regretted that the amendment had not 
been actually made, so that we might have discovered 
from the pleadings, upon what precise grounds he 
finally rested his case. 

This much, however, appears to beclear. That, al- 
though the application to the defendants for informa- 
tion was made on the 10th of June, it had reference 
(to the knowledge of the plaintiff), to the information 
which the defendants had collected and compiled on the 
29th of April previous. It is to be noted, also, that the 
application requested the defendants to furnish such in- 
formation, for the purpose of “aiding us to determine 
the propriety of giving credit to Wilson,” the person 
about whom the inquiries were made. If the informa 
tion so collected was insufficient to enable the plaintiff 
to come to any satisfactory conclusion upon the matter 
which prompted the inquiry, he had a ground of com- 
plaint against the defendants, and he would have been 
entitled, I should say, to recover expenses which he 
necessarily incurred in obtaining the information, 
which the defendants under their contract should 
have furnished. So far, there is no difficulty; but why, 
if the information was insufficient, and such as the 
plaintiff felt was not of a character to be acted upon, 
should he-be entitled to recover more damages than 
those I have referred to. Clearly, he could not but take 
the other position, that the statement furnished, though 
erroneous in point of fact, was sufficiently full to war- 
rant the plaintiff, if he believed it, to act upon it. The 
question would then arise, did the plaintiff, in reliance 
upon the information so given, give credit to Wilson, or 
did he not? If he did not, he was not injured by any- 
thing the defendant had done or omitted to do; if he 
did, then it becomes necessary further to inquire what 
the representation was upon which he acted; and if he 
can establish in evidence that the information was 
false, and he parted with his goods upon the faith of it, 
there is no reason why he should not recover for any 
loss resulting from his having acted on such repre- 
sentation; but the question then arises, is that repre- 
sentation within the statute, C. 44 Con. Stat. U. C. See. 
10, so as to be inadmissible in evidence, unless in 
writing? 

The plaintiff, as his declaration was originally framed, 
alleged that the defendants represented Wilson’s 
position on the 16th of June, 1875, to be such that the 
plaintiff, believing it to be true and accurate, acted upon 
it within a few days thereafter. Whereas, it was ad- 
mitted at the trial and upon the argument, that the 
information had reference to his position not at that 
date, but in the previovs month of April, which might 
be no guide to the plaintiff, without further informa- 
tion, in selling goods to him in July. If erroneous in 
that particular, may it not be equally so in others, and 
seem to fall within the mischief intended to be 
guarded against by the statute? Is it then an action 
brought “to charge any person upon, or by reason of, 
any representation or assurance made or given 
concerning or relating to the character, conduct, credit, 
ability, trade or dealings of any other person, to the 
intent or purpose that such other person may obtain 
money, goods or credit thereupon, unless such assur- 
ance be in writing, signed by the party to be charged 
therewith?” 

The learned Chief Justice of the Queen’s Bench says, 
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it is in no sense upon the representation, but for the 
breach of contract; but that does not appear to me to 
meet the point. Granting that the action is founded on 
the defendants’ want of care in performing their con- 
tract, the plaintiff fails to show any right to recover the 
damages awarded, unless he proves the representation 
and that he acted upon it. To do this, he is driven to 
prove the representation given verbally to his clerk, 
and if the statute forbids this, his action to that extent 
fails. 

As before remarked, if the plaintiff did not furnish 
the goods in reliance upon such representation, there 
is an end of the inquiry. He has sustained the loss 
from the confidence which he has mistakenly placed in 
the customer, and not by reason of his having relied on 
the representation of the defendants; but if he did 
part with his property, in reliance upon the representa- 
tion made to him by the defendants, and which, as he 
says, was made with a view to his acting upon it, can it 
be plausibly argued that itd@ees not come within the 
very terms of the statute, and is therefore not receiv- 
able in evidence, unless in writing and signed by the 
defendants? 

The defendants deny that any such representation as 
alleged was made. It is shown that the representation, 
as originally alleged, was untrue; and then it is pro- 
posed to prove that it is at all events true, asa state- 
ment of Wilson’s position at an antecedent period; but 
the statute says, no such verbal evidence shall be re- 
ceived. The law is, I think, very clearly established at 
the present day, as quoted by the learned Chief Justice, 
from the judgment of Parke, B., in Thom v. Bigland, 8 
Exch. 730, that “independently of duty, no action will 
lie for a misrepresentation, unless the party making it 
knows it to be untrue, or makes it with a fraudulent 
intention, to induce another to act on the faith of it, 
and to alter his position to his damage.” 

But the statute does not alter the law, or give any 
right of action which did not previously exist; it merely 
provides that in all cases in which a party is attempted 
to be charged by reason of a representation, it mtist be 
in writing and signed by the party. It may be quite 
true, as the learned Chief Justice of the Common 
Pleas remarks, that it was neither the intent nor the 
design of the defendants, to induce the plaintiff to 
trust Wilson, or sell goods to him on credit. But 
is that material? If the communication is in reply to 
an inquiry as to the standing of a trader, to aid the 
applicant in determining as to the propriety of giving 
credit, and the applicant acts upon it and suffers 
damages in such a case, he is entitled to maintain an 
action, I should say, if the representation be fraudu- 
lent and false, apart from any contract or duty, and 
whether it be fraudulent or not, if the party making the 
representation be under any contract to give the in- 
—— and is guilty of negligence in reference 

In the case of Swiftv. Jewsbury, L. R. 9 Q. B. 301, the 
Court of Exchequer Chamber, whilst holding that the 
bank was not liable to an action for a false representa- 
tion, inasmuch as the letter containing it was signed 
by an agent, held the agent himself liable, although he 
had no knowledge whatever of the plaintiff in that 
case, much less that he was intending to give credit to 
the debtor. The information there was sought by one 
bank from another, asa mere matter of courtesy, no 
intimation being given as to the reasons for the in- 
quiry, but merely seeking in confidence the manager’s 
opinion of the respectability and standing of Sir W. 
Russell, and whether he considered him responsible 
for £50,000. It wasthen neither “the interest nor 
the design ” of the defendant that the plaintiff should 
give Sir W. Russell credit; but it must have been in his 
contemplation that it would, or might be communi- 





cated to the customer of the bank, on whose behalf the 
information was sought; and that customer having 
acted upon it to his damage, the court held that he was 
as much entitled to maintain the action for such dam- 
age, as if the representation had been made directly to 
himself. It is quite true that in that case the action was 
an action on the case for fraudulent misrepresentation, 
and that is the way in which the great majority of the 
cases, which have arisen since the passing of the stat- 
ute, have presented themselves to the court; but the 
statute is not confined to fraudulent misrepresentation; 
although, in the absence of duty or contract, the action 
whereby the defendant would be sought to be charged, 
would be sustainable only upon proof of a representa- 
tion known to be false, or made with a fraudulent in- 
tention that another should act on the faith of it. 

The learned Chief Justice of the Common Pleas 
suggests several cases illustrative of the views which 
he entertains; among others, he takes the case of 
a merchant, employing a salaried clerk for the ex- 
press purpose of making inquiries as to the people 
he could safely entrust with goods. The clerk neg- 
lects his duty, and makes reports in a book kept for 
the purpose, as to the solvency or credit of the persons 
inquired about, which are untrue in fact, and his em- 
ployer suffers damage by selling goods to such per- 
sons. I agree with him, that the clerk would be liable 
to his employer, if he could prove such a case; but if 
the clerk should allege that he made no such repre- 
sentation, his employer might be met by the objection, 
that the statute requires such representation to be in 
writing; and even if the clerk’s own written reports 
are relied upon, the statute again interposes, as it not 
only requires it to be in writing, but to be signed by the 
party charged. I am unable tosee why that representa- 
tion does not come as clearly within the statute as 
those made by parties under no obligation or contract 
to furnish the information. If the clerk, in such a case, 
had not only falsely, but fraudulently made the report, 
and he was charged in an action for so doing, he would 
not be liable, unless the representation was in writing. 
As it was, however, his duty to collect and furnish the 
information, it would probably be unnecessary to go 
the length of showing that it was false to his knowl- 
edge, or made with any fraudulent intent; but I do not 
see how we can say that he could be made liable for 
the representation, unless we take upon ourselves to 
disregard the plain language of the statute. In conse- 
quence of the different view entertained by the Chief 
Justice who has just delivered his judgment, and the 
two learned judges in the court below, I have come to 
the decision I have expressed with great hesitation: but 
after a very careful examination of the reasons advanced 
by them, I am unable to convince myself, that evidence 
of the representation on which the plaintiff is repre- 
sented to have acted is receivable, and am therefore 
of opinion, that the damages are not the natural and 
proximate result of the breach of contract proved, and 
that the verdict for these damages can not be sustained. 

I think the appeal should be allowed with costs, and 
the rule made absolute to reduce the verdict to one 
shilling, with the option to the plaintiff of taking & 
nonsuit. 


_ 
—_ 





JuDAH P. BENJAMIN, formerly Confederate Minister of 
War, but now an English Queen’s Counsel, enjoying an 
extensive commercial practice, lately returned all his 
briefs for the Guildhall sittings, accompanied by cheques 
for the fees he has received with them, because all his time 
would be wholly taken up by the causes at Westminster 
Hall, and he did not think it right to retain payment 
for business to which he could not attend.—Jrish Law 
Times. 
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Books RECEIVED.— Markby’s Elements of Law. Mac- 
millan &Co., New York; Supplement to same. Macmillan 
&Co., New York.—Burrill on Assignments, Baker, Voorhis 
&Co., New York.—Wharton on Evidence, 2 vols., Kay & 
Bro., Philadelphia.— Wisconsin Reports. Vol. 40. Callag- 
han & Co., Chicago.— Leading Cases on Mines, Minerals 
and Mining Water Rights. Sumner, Whitney & Co., San 
Francisco.-,—Sawyer’s Reports. Vol.3. A. L. Bancroft & 
Co., San Francisco. 


INSTITUTES OF COMMON AND STATUTE LAW—By JNO. 
B. Minor, L.L. D., Professor of Common Law in 
the University of Virginia. Richmond, 1876. Vol- 
umes I and II. 

The second volume has been printed during the 
present year. The first volume treats of the rights 
which concern or relate to the person; the second, of 
rights which relate to things real. Volume III will 
treat of the rights which relate to things personal, and 
volume IV of the remedies for wrongs. The two re- 
maining volumes are to be published, as the author 
tells us, at an early day. The general division of the 
law, it will be seen, corresponds with that of Black- 
stone, which, by long use, has become familiar and nat- 
ural to the profession; but in the treatment of his 
topics the author is by no means slavish. 

With rather unusual and commendable candor Prof. 
Minor tells us in the preface to the present edition that 
“the appearance of a second edition of the first two 
volumes of this work, after so brief an interval, might 
seem to indicate a degree of favor which the perform- 
ance has not attained, nor indeed has had an opportu- 
nity to achieve; for though not denied to those who 
sought it, no attempt has been made to invite purchas- 
ers, nor has it yet been offered to the general pub- 
lic at all.” He adds: “A reprint, however, having 
been made requisite by circumstances which need not 
be detailed, advantage has been taken of the occasion 
to revise the text, to make many corrections and some 
additions, and especially to put the whole in a more 
compact form, thereby lessening the bulk, and in a still 
greater ratio, the price.”” We greatly fear that there 
are many writers who, being less explicit, would have 
abused the situation by permitting the reader to sup- 
pose that the first edition had been suddenly snapped 
up by an eager and keenly appreciative public; also 
that there are not a few who would have laid greater 
stress on the additions than on the corrections. 

The work is that of the life of a man eminent for 
learning and labor in the walks of jurisprudence. How 
difficult it is to write a really good and accurate law 
book may be inferred from the fact that in revising a 
work which the author has, in the course of profes- 
sional teaching, been in the daily habit of reviewing 
for many years, he finds many errors that need correc- 
tion. Whether these errors were of any magnitude, or 
might properly be compared with the rather few and 
feeble, though sinful, sallies of wit that filled with re- 
morse the spirit of the retrospective and conscientious 
Quaker of Charles Lamb—a spirit that aggravated and 
multiplied every past departure from rigid sobriety—is 
a thing of which we have not had an opportunity to in- 
quire. There is something, however, in the wary and 
chastised style of the author that shows that he is quite 
capable of applying the file to his own productions 
With the unsparing resolution that Horace commends, 
however grating and harsh the sound produced by 
such a process may be. It is quite a relief to find, as a 
result of this course, a law book which is absolutely 
free from reduadancy. 

The training in the law department of the Universi- 
ty of Virginia has always been marked by its thorough- 
hess, while other law schools have not unfrequently 








graduated students who could not, as a matter of life 
and death, tell the difference between a common of 
piscary and a free fishery, having only a vague notion 
of the running contents of a few later works, fortified 
by a stern resolve to read Walker’s American Law and 
Ram on Facts at an early day. The foundation of Jeffer- 
son adheres to the somewhat antiquated rubrics that 
demand a laborious acquaintance with the fundament- 
al principles which underlie the vast edifice of the 
law. 

It would be a mistake, however, to suppose that the 
present work will be found useful to students only. It 
is apprehended that Prof. Minor does not make the 
common discrimination of books that are good for stu- 
dents and books that are good for lawyers. He evident- 
ly regards his students as being of that robust kind from 
whom there is no need to preserve the approaches to 
animal food, and who could hardly grow in intel- 
lectual stature and strength, if they should be restricted 
to a diet of milk alone. He rather supposes them to 
have undergone a literary training and discipline 
which will make them ready to take hold of something 
hard and enduring, as the world goes. Hence the 
present work is not one of well rounded generalities, 
making the student exclaim that he had no idea that 
the law was such a lightand agreeable study. Itmight 
rather be likened to a skillfully arranged armory in 
which the student will find most of the bright, strong 
weapons which he will habitually need in his coming 
warfare, the use and right knowing of which involves 
the work of a lifetime. The fact that the author de- 
scends into the minor details of his subject, with a 
most pertinacious spirit of inquiry, will, we apprehend, 
cause the present treatise to be as often referred to by 
the bench and bar as any that has lately seen the light. 
The chapters on “Title by Alienation,’”? cover four 
hundred and fifteen pages of the second volume. If it 
had been published as a separate treatise, it would 
probably have commanded an extensive sale. There 
is nothing anywhere extant on the subject that is half 
so thorough; and it seems indeed to be everything that 
is needed. It is to be remembered that all of these 
pages are pages of Jaw, from which every useless word 
has been expelled as if by some patent winnowing proc- 
ess; pages in which principles claiming to be scien- 
tific are attempted to be presented with scientific pre- 
cision. In other parts of the work the author is 
equally painstaking and conscientiously minute. 

This is the day of monographs. Science and learn- 
ing are cut into sections and fragments, and distributed 
to a hungry multitude according to the appetites and 
digestion of different applicants. Tired of allopathic 
doses, the present generation is willing to take its 
mental fertilizers in homeopathic pellets, and so to be 
thankful to Heaven and Dr. Hahnemann. The old 
abridgments are too ponderous for a race of men that 
never donned a coat of mail nor swung a forty-pound 
battle-axe. There must be a reason for the change of 
taste, if taste it be, that has caused men to prefer the 
separate and smaller treatises on special questions of 
law. Certainly the smaller works are handier. And 
yet there is room for books like the present; provided 
that they show an ability and learning equal to the in- 
creased magnitude of the tasks with which — yw 

U. M. B. 


—— 








IN San Francisco recently, a Chinaman, who was indicted 
for murder, was instructed by his counsel to attempt to 
prove an alibi, as being the best line of evidence he could 
adopt under the circumstances. Accordingly, at the trial, a 
couple of Celestials appeared, and swore that at the time of 
the murder he was at work in a wash-house;two more 
swore that he was at home in bed, and several others were 
prepared to prove that he was in several other places, when 
the lawyer interfered and stopped further testimony. 
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° RECENT LEGISLATION. 


MISSOURI LEGISLATURE—SESSION OF 1877. 


AN ACT requiring county collectors to pay taxes and 
licenses into the State and County treasuries 
monthly. 


Be it enacted by the General Assembly of the State 


of Missouri, as follows: 

SECTION 1. Every county collector and ex-officio 
county collector (except in the city of St. Louis) shall, 
on or before the fifth day of each month, file with the 
county clerk a detailed statement, verified by affidavit, 
of all State, County, School, Road and Municipal taxes, 
and of all licenses by him collected during the preced- 
ing month, and shall, on or before the fifteenth day of 
the month, pay the same, less his commissions, into the 
state and county treasuries respectively. It shall be 
the duty of the county clerk, and he is hereby re- 
quired, to forward immediately a certified copy of such 
detailed statement to the State Auditor, who shall 
keep an account of the State taxes with the collector. 

Sxc. 2. If any county collector, or ex-officio county 
collector, shall fail or refuse to pay the taxes and li- 
censes into the state and county treasuries as provided 
in the preceding section, he shall forfeit his commis- 
sions thereon, and in addition thereto shall pay a pen- 
alty of ten per cent. on the amount thereof; and it 
shall be the duty of the State Auditor to issue a dis- 
tress warrant for such State taxes and penalties within 
thirty days as provided by law. It shall be the duty of 
the prosecuting attorney to proceed within thirty days 
to collect such County, School, Road, and Municipal 
taxes by suit on the official bond of such defsulting 
collector. 

Src. 3. An emergency exists for the taking effect and 
going into force of this act immediately; the emer- 
gency being that under the law as it now stands, 
large sums of money may be held by collectors until 
the 10th day of next October, and the financial condi- 
tion of the state requires that said money should be 
paid into the state treasury each month as collected; 
therefore, this act shall take effect and be in force from 
and after its passage. 

Approved March 28th, 1877. 

AN ACT in relation to erroneous assessments and col- 
lection of taxes, and to correct clerical errors in the 
assessment of property for the years 1875 and 1876. 
WHEREAS, clerical errors were made in certifying to 

the State Auditor the value of property as fixed by the 

State Board of Equalization at its session in the year 

1875, whereby an undue proportion of taxes were col- 

lected on said property for the years 1875 and 1873, and 

WHEREAS, an emergency exists for speedy action in 
order that justice may be done to those who have been 
compelled to pay taxes on this erroneous assessment, 
and relief be afforded them on the tax-bills for the 
year 1877, therefore 


Be it enacted by the General Assembly of the State 
of Missouri, as follows: 

SECTION 1. If at any time after the passage of this 
act it shall be proven to the satisfaction of the State 
Auditor, that clerical errors were made in certifying to 
his office the value of property as fixed by the State 
Board of Equalization, at its session in the year 1875, 
whereby a greater amount of taxes were levied and 
éollected for the years 1875 and 1876, on the property in 
any county or counties in this state, than would have 
been levied and collected, if no such errors had oc- 
curred, then it shall be the duty of the State Auditor 
to ascertain from the evidence produced before him, 
the kind of property erroneously assessed, together 





with the amount collected thereon, and paid into the 
State Treasury for the years 1875 and 1876, and certify 
to the county court of the proper county the amount 
so erroneously assessed, collected and paid into the 
State Treasury; together with a statement of the kind 
or species of property upon which such erroneous as- 
sessment and collection was made. 

Src. 2. It shall be the duty of the county court of 
any county in this state, upon the receipt of such cer- 
tificates from the State Auditor as is provided for in 
section one of this act, to cause the amount so certified 
to be deducted from the tax levy for state purposes in 
their county in the year 1877; such deduction, how- 
ever, shall only be made on such property as the Stafe 
Auditor shall certify has been erroneously assessed for 
the years 1875 and 1876, or for either of those years. 

Approved April 7th, 1877. 


AN ACT creating a board of commissioners, and ap- 
propriating money for the erection of a building for 
the use of the supreme court, state library, and 
attorney-general. 


Be it enacted by the General Assembly of the State 
of Missouri, as follows: 

SECTION 1. There is hereby appropriated the sum 
of seventeen thousand dollars, out of any money in 
the treasury not otherwise appropriated, for the pur- 
pose of erecting a building for the use of the supreme 
court, state library, and attorney-general. 

Src. 2. In order to carry into effect the foregoing 
section, the attorney-general, state auditor, and state 
treasurer are hereby constituted a board of commis- 
sioners, with authority to contract, in the name of the 
State of Missouri, for the erection of said building; 
which said building shall be erected within, and on the 
southeast corner of the grounds now owned by the 
state, and which enclose the capitol building. 

SEc. 3. The commissioners shall advertise for plans 
and specifications for said building. Two hundred and 
fifty dollars shall be the maximum cost for said plans 
and specitications (to be paid to the architect whose 
plans shall be selected), and said commissioners shall 
select and adopt such plans and specifications, with 
such modifications as a majority of them may agree 
upon. The estimated cost of said buiding not to ex- 
ceed fifteen thousand dollars. 

Src. 4. Upon the adoption of such plans and speci- 
fications, the commissioner shail appoint a superin- 
tendent, who shall make estimates as to the cost of the 
material to be used in the erection of said building, 
and shall purchase the same with the approval and 
consent of said commissioners. Provided, however, 
that any material belonging to the state, not set apart 
for any special purpose, may be utilized upon the 
requisition of said commissioners. 

Sec. 5. The commissioners are authorized to call 
upon the warden of the penitentiary for any convicts 
not otherwise employed, whose labor shall be used in 
the erection of said building, and shall appoint such 
master-workmen as they may deem proper in the direc- 
tion and control of such convict labor. 

SEc. 6. The pay of the superintendent and master- 
workmen shall be designated by the commissioners, 
and shall be drawn from the treasury from time to 
time, upon the requisition of the commissioners. And 
all amounts for purchases of material shall, in like 
manner, be approved and drawn from the treasury 
upon a requisition of the commissioners. 

SEC. 7. Two thousand dollars of the money hereby 
appropriated is set apart for the purpose of paying for 
advertisements, plans and specifications, furnishing the 
court-room, judges’ rooms, clerk’s office of said court, 
library room, and such other incidental expenses a8 
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may be necessarily incurred, and may be drawn by the 
commissioners at their discretion for the payment of 
such expenses—an account of which they shall render to 
the auditor, and by him reported to the next general as- 
sembly following the completion of the work. 

Sec. 8. An emergency having arisen of the nature 
and character that the rooms now occupied by the su- 
preme court, in the capitol building, are small and 
highly detrimental to the health of the judges of said 
court; that the clerk’s office is inadequate as a depos- 
itory for the valuable records now lying in the base- 
ment of the capitol building; that the library room is 
insufficient; that the rooms to be vacated are demand- 
ed by other departments, andjcommittees and clerks of 
the Legislature; this act shall take effect and be in 
force from and after its passage. 

Approved April 9th, 1877. 








ABSTRACT OF DECISIONS OF ST. LOUIS 
COURT OF APPEALS. 


March Term, 1877. 


Hon. EDWARD A. LEwISs, Chief Justice. 
“ ry — Associate Justices. 


PRACTICE IN COURT OF APPEALS.—When an appeal is 
perfected more than thirty days prior to the commence- 
ment of the term of this court, and no transcript is filed by 
the appellant at said term, on motion of respondent who 
produces a duly certified transcript of the record below, 
the judgment of the Circuit Court will be affirmed. Judg- 
ment aflirmed. Opinion by LEwIs, U. J.—Gay v. Edgar. 


APPEALS FROM JUSTICES’ COURTS — JURISDICTION. — 
When an appeal from the judgment of a justice of the peace 
is not taken in time, the appeal will confer no jurisdiction 
on the circuit court, although both parties appear and 
there is a trial. Consent will not confer jurisdiction. And 
although judgment is rendered against appellant who in- 
voked the supposed jurisdiction of the circuit court, the 
Court of Appeals will reverse the judgment when the case 
is brought kere on error. Thé doctrine of estoppel does 
notapply. Judgment reversed and appeal from justice’s 
court ordered dismissed. Opinion by HAYDEN, J.—Moore 
v. Minckler. 

CRIMINAL PRACTICE—KEEPING BAWDY-HOUSE—INDICT- 
MENT AND INFORMATION—EVIDENCE.—The keeping of a 
brothel is a criminal misdemeanor at common law. The 
City of St. Louis has power to suppress bawdy-houses, and 
to enact an ordinance providing that the offense shall be a 
misdemeanor punishable by fine. Proceedings for the re- 
covery of such fines may be commenced by the prosecuting 
officer of the city, by a written statement, which is a crim- 
inal information, and need not be under oath. The facts 
are presented by way of suggestion by a public officer, and 
not as in case of an indictment by the oath of the grand 
jury. Though the ordinance provides that the proceedings 
for the recovery of a fine in such cases shall be in the nat- 
ure of a civil action, it being for the purpose of punishing 
for an offense malum in se, it is essentially a criminal prose- 
cution, and the defendant was not a competent witness in 
her own behalf. These proceedings do not violate the law 
of March 28, 1874, which was not intended to grant keepers 
of brothels immunity from arrest after conviction; but 
merely ‘that they should not be arrested for keeping a 
bawdy-house without warrant or affidavit before conviction. 
Judgment affirmed. Opinion by BAKEWELL, J.—City of 
St. Lowis v. Melville. 


NEGLIGENCE OF OOMMON CARRIERS — DILIGENCE — 
BURTHEN OF PROOF—DEFECTIVE ROAD AND CARELESS 
SERVANTS — NEWLY DISCOVERED EVIDENCE — MEASURE 
OF DAMAGES.—Common carriers of passengers are required 
to exercise that degree of diligence which very cautious 
persons exercise. Unless the loss appears to be the result 
of inevitable accident, common carriers of passengers are 
not excused from liability. (Citing, 1 Duer. 233.] Proof of 
injury to passengers by upsetting of a coach makes a prima 
Jacie case of negligence that shifts the burthen of proof. 
[Citing, Christie v. Greggs, 2 Camp. 79; Stokes v. Salton- 





stall, 13 Peters. 181; Jerrymy on Carriers, 26, 27; Edw. 
Bailments, 589.] Though the petition did not allege any 
defective condition of the track, it was inseparably con- 
nected with the negligent act of the servants of the carrier 
in conducting and driving the car, and might be taken into 
consideration in connection with the rate of speed. The 
question of contributory negligence was for the jury, and 
there was evidence to support their finding. The new dis- 
covery of cumulative evidence no ground for new trial. 
Affidavits of facts to be proved on a new trial should be 
made by the witness to be produced. Facts alleged to be 
notorious among the neighbors of plaintiff should have 
been discovered before the trial. Judgment will not be 
reversed on account of improper statements by counsel to 
jury, which did not affect the verdict. The plaintiff being 
crippled for life, $2,000 not excessive damages. Judgment 
affirmed. Opinion by BAKEWELL, J.—Haderlein v. St. Louis 
Railroad Co. 
ee 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 


February Term, 1877. 


Hon. JAMES L. WORDEN, Chief Justice. 
“© Horace P. BIDDLE, 
“  Wu.LiaM E. NIBLACK, 
‘ SAMUEL E. PERKINS, 
‘“* GEORGE V. HowkK, 


- 


Associate Justices. 


PROMISSORY NOTE—INDORSER—DILIGENCE IN ISSUING 
EXECUTION. — Where the plaintiff recovered judgment 
against the maker of a promissory note about the first of 
April and did not issue execution thereon until the 13th of 
June next, held, the plaintiff was guilty of such laches, in 
not issuing the execution sooner, that the indorser was dis- 
charged. Judgment reversed. Opinion by WORDEN, C. J. 
Wilson v. Binford, Admr., etc. 


OFFICIAL BOND — RECOVERY OF MONEY VOLUNTARILY 
Parp—Where A was surety on the official bond of a consta- 
ble, who collected money and left the county without pay- 
ing it over, of which A had notice, and, after seeking legal 
advice, and with full opportunity to ascertain and know all 
the facts, A voluntarily paid the money, he can not recover 
it back, whether liable on the bond or not. (49 Ind. 469.) 
Judgment affirmed. Opinion by BIDDLE, J.—Ferguson v. 
Hirsch. 


STATUTE OF FRAUDS— PROMISE TO PAY ANOTHER’S 
DeEBT.—A promise by A to pay B certain sums of money 
and transfer to him certain articles of property, if B would 
satisfy an execution which he held against A’s son, was 
not a promise to pay the debt of another, but was an original 
promise to pay money and deliver property to B in con- 
sideration of a benefit to be conferred upon a third person, 
and the contract was valid, though not in writing. Judg- 
ment affirmed. Opinion by PERKINS, J. — Palmer v. Blaine. 


STATUTE OF FRAUDS—SALE OF REAL ESTATE—SPECIFIC 
PERFORMANCE.—A agreed by parol to sell B certain real 
estate for 4,000 on certain terms. In order to make the 
purchase, B was obliged to sell property which he owned, 
worth $2,500, for $1,400, which he did at A’s request, and A 
then refused to sell and convey his property according to 
his agreement. Held, that B’s sale of his property was not 
a part performance of his contract for the purchase of A’s 
property, and did not take the contract out of the statute of 
frauds. Judgmentafiirmed. Opinion by Howk, J.—Parker 
v. Heaton. 


RECOVERY OF MONEY VOLUNTARILY PaIp.— Where a 
liquor seller paid license fees to a town under an unconsti- 
tutional law, an action to recover back the money so paid 
will not lie, if the same was paid voluntarily. Ifsuch pay- 
ments were made for the purpose of procuring the release 
of the payor’s person or property from the power of the 
corporation’s officers, they were not made voluntarily; but 
where the complaint alleged that the money was paid “ for 
the purpose of avoiding the penalty and forfeiture provided 
for in said ordinance for the violation of the provisions 
thereof, and to save himself from arrest and imprisonment 
for violating the provisions of said ordinance, as provided 


by statute,” it did not bring the case within the rule of in- 
| voluntary payments. 


Judgment reversed. Opinion by 
Howk, J.— Town of Brazil v. Kress. 
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PkKOMISSORY NOTE—ALTERATION—DISCHARGE OF PAR- 
TIES THEREBY.—Where A and B make a joint note payable 
to C, and the latter, discovering that no time or rate of in- 
terest is specified in the note, by direction of B inserts the 
word “ days” in the proper place for time, and the words 
‘at ten per cent.” after the word “interest,” A will be dis- 
charged by the alteration, not on the ground of fraud or 
forgery, but of want of authority on the part of B to bind 
him. Neither can the case be brought within the rule that 
where one of two innocent parties must suffer from the act 
of a third, the loss ought to fall on him who enabled the 
third party to commit the injury, because A executed a 
note which was complete and perfect, being for a sum cer- 
tain and in legal acceptance bearing a fixed rate of interest, 
and C must bear the consequences of his own folly in chang- 
ing the contract in the absence and without the authority 
or consent of one of the makers. Nor is Abound by the 
note as it was before the alteration. A material alteration 
in a note avoids it as to previous parties not consenting 
thereto; and if the note executed by A was destroyed as to 
him, it can not be revised without his consent by any act of 
C. Judgment affirmed. Opinion by HowKk, J.—Schnewind 
v. Hacket, Admr. of Johnson. 


ACT OF BANKRUPTCY —CONFLICT OF JURISDICTION — 
RIGHT TO SUE IN STATE CouRT.—If a sheriff seize the 
of A, as the goods of B, at the suit of attaching cred- 
itors of the latter, and afterwards B is adjudged a hank- 
rupt, and the court of bankruptcy, without notice to A, 
orders the sheriff to deliver the goods to the assignee of B, 
A having in the meantime instituted an action in the proper 
court of the state against said sheriff to recover said goods, 
such suit will not abate by reason of the proceedings 
in bankruptcy, nor will A be compelled to prosecute his 
claim to the property yin the court of bankruptcy, but has 
a right to prosecute his suit to final judgment in the state 
Court. Under section 5,063 of the Bankruptcy Act, the 
claimant of property is entitled to notice of any intended 
application for an order of sale by the assignee; and if no 
notice is given him, the order will be a nullity as to him. 
The bankrupt law has nothing to do with such a suit. An 
assignee even cannot go into a state court to set aside a 
conveyance made by the bankrupt in violation of the Bank- 
rupt Act (47 Ind. 31). A sale of goods in violation of the 
bankrupt law may be good under the law of the state. The 
controversy here is between A and the attaching creditors 
of B, and if the property was transferred by B to A in viola- 
tion of the bankrupt law, the creditors of B had no right to 
attach it, but should have sought their remedy by proper 
proceedings against him in the court of bankruptcy. 
Judgment affirmed. Opinion by WORDEN, C. J.—Stanly v. 
Sutheriand et. al. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF TENNESSEE. 


March Term, 1877. 


Hon. JAMES W. DEADERICK, Chief Justice. 
“ PETER TURNEY, 
‘© THOMAS J. FREEMAN, 
‘* ROBERT MCFARLAND, 
“ 6J. L. T. SNEED, 


BASTARDY PROCEEDING — REASONABLE DOUBT.— The 
doctrine of a reasonable doubt does not apply in favor of 
the defendant in bastardy cases. The remedy is in the 
nature of civil redress, though enforced in the name of the 
State.—Stovall v. The State. 


PUBLIC ROAD—INDICTMENT FOR OBSTRUCTING.—The 
allegation, in an indictment for obstructing a public road, 
that the road was laid out by the Couuty Court, is tanta- 
mount to the charge that it is a public highway.— The State 
v. Farrar. 


CERTIORARI—PETITION FOR—MISTAKE NOT SUFFICIENT 
TO SusTAIN.—Plaintiff, in a petition for certiorarito bring 
up cause from a justice of peace, alleged that he had a good 
defense to the action, but understood the case to be set for 
the 26th, when it was tried on the 19th, and that he did not 
discover his mistake until too late to appeal. Held not 
sufficient to support the petition.—Coz v. Kent. 


Justices. 





April Term, 1877. 

STATUTE OF LIMITATIONS — PLEADING — TRUSTEE. —], 
Where the statute of limitations operates only upon the 
remedy, it must be pleaded. 2. By borrowing without 
security, from a guardian, funds which C, the borrower, 
knew to be the ward’s property, he became a quasi trustee 
of such funds, and can not avail himself of the statute of 
limitations while such trust relation continues. Opinion 
by SNEED, J.—Merriman v. Cannavan. 


LirrE INSURANCE—WAR.—The late civil war merely sus- 
pended a contract of life insurance, between an insured 
domiciled in the territory occupied by the confederate 
forces, and an insurer domiciled in the territory occupied 
by the federal forces. No premiums could be paid during 
the war. The insured dying while the war was flagrant, 
revivor of the contract at the close of the war was, by the 
act of God, and without the fault of either party, made im- 
possible. The t ficiary is entitled to recover the value 
of a paid-up policy on the day the premium was first omitted 
to be paid, with interest. Opinion by TURNEY, J.—Craw- 
ford v. Aetna Life Ins. Co., and Crawford v. Manhattan Life 
Ins. Co. 


XIV AMENDMENT—REBELLION.—Bonds issued by Shelby 
County In 1861 and 1862, under authority conferred by the 
act of May, 1861, entitled “An act to raise, organize and 
equip a provisional force and for other purposes,” and ne- 
gotiated at the banks, in order to raise in advance funds for 
the support of the indigent families of volunteers enlisting 
in the confederate army, are void under the 4th section of 
the XIV Amendment to the Constitution of the U. S. Coun- 
ties, as well as the state, are inhibited by that amendment 
from assuming a debt in aid of the rebellion, county gov- 
ernments being but parts of the state government. The 
cases of Adams vy. Hardeman County, and King v. Sullivan 
County, (not reported,) are distinguished in this, that those 
were suits on county warrants, drawn on aecount of ap- 
propriations made under statutes long in force, to provide 
relief for the families of volunteers, who were already 
found to be indigent. Opinion by MCFARLAND, J.—May v. 
Bleckley. 


RaIL ROAD MORTGAGE—TRUSTEE—FOREIGN ATTACH- 
MENT.—1. A deed of trust on “‘ the main line” of an Arkan- 
sas railroad, covering all rolling stock, appurtenances and 
income, does not cover real estate, depot buildings and 
trackways, having an actual situs in Tennessee, across the 
state line from the terminal point of the main railway line; 
and such property is subject*to attachment in the Tennessee 
courts, atthe suit of a creditor of the corporation. 2. Cars 
from the main line, found in Tennessee, are not subject to 
such attachment, but are protected as subject to the lien of 
the trust deed. 3. Monies, the earnings of the road, found in 
Tennessee in the hands of the treasurer of the corporation, 
are not subject to such attachment, when it was levied 
subsequent to the registration of the trust deed. The 
trustee’s right, though confined by the terms of the deed to 
the net profits, does not require a vestiture by actual pos- 
session, nor the striking of a balance in order to ascertain 
the net profits,—but is conferred by the deed itself, and is 
superior to the rights of antecedent creditors who are not 
included in the deed. Acc. Pennock vy. Coe, 23 How. 130. 
(Clay v. E. T. and Va, R. R. Co., 6 Heis. 430, distinguished.) 
Opinion by FREEMAN, J.—Buck v. Memphis § Little Rock R. 
R. Co. et al. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF KANSAS. 


January Term, 1877. 


HON. ALBERT H. HORTON, Chief Justice. 


yr = —— } Associate Justices. 


TRIAL BY COURT WITHOUT JURY—INS frRUCTIONS—PRAC- 
TICE.—Where an action is tried by the court without a jury, 
and one of the parties requests the court, in accordance 
with section 290 of the civil code, (Gen. Stat. 684) to state 
in writing its conclusions of fact found, separately 
from its conclusions of law, and the court refuses so to do, 
and makes only one general finding of fact and of law, 
which finding is against the party making such request, 
and in favor of the other party, and judgment is rendered 





422 


e¢e2) 





oy 


XUM 








THE CENTRAL 


LAW JOURNAL. 431 








according to such finding; held, that the court committed 
substantial error by refusing said request. Opinion by 
VALENTINE, J.—Briggs v. Eggen. 


EXECUTORY PAROL CONTRACT FOR THE SALE OF LANDS 
—STATUTE OF FRAUDS.—Where the owner of certain land 
sells the same and executes to the purchaser a title bond 
therefor, binding himself upon certain conditions to exe- 
eute to the purchaser, his heirs and assigns, a general 
warranty deed therefor; and the purchaser under said 
title bonds is to have the possession of the land; and after- 
wards the purchaser sells said land to another person and 
delivers to such other person all his title papers; and after- 
wards the first purchaser makes an executory parol con- 
tract with the vendor to “surrender the title and title 
papers to said land’”’ back to the vendor within three 
weeks thereafter upon certain conditions; and afterwards 
the second purchaser ratifies said executory parol con- 
tract, and then the two purchasers offer to perform such 
contract on their part, but the vendor refuses to perform 
on his part; held, that said executory parol contract, being 
acontract for the sale and transfer of an interest in land, 
is void under the statute uf frauds. (Gen. Stat. 505). 
Opinion by VALENTINE, J.—Carr v. Williams et al. 


DEMURRER TO EVIDENCE—PURCHASE OF PROPERTY 
WITHOUT POSSESSION TAKEN.—1l. As sustaining a de- 
murrer to evidence works a final disposition of the case, the 
court does not err in overruling such a demurrer, when- 
ever there is testimony which, although weak and incon- 
elusive, yet fairly tends to prove every essential fact, and 
is insufficient to justify a court in overruling a motion to 
set aside a verdict based thereon. 2. Our statute of frauds 
(Genl. Stat. p. 504, sec. 3) does not imply that a party pur- 
chasing personal property without taking actual possession 
is, if there be creditors of the vendor, presumptively en- 
gaged in a fraudulent transaction, and his conduct scru- 
tinized accordingly, but simply that one claiming under 
such a purchase takes nothing until he shows that he made 
such purchase in good faith and for suflicient ¢ idera- 


1874, by a notary public, and no notice of the first demand 
was ever given to the indorser; but only a notice of the 
second demand was given to him, which second demand 
was one day too late ; held, that the indorser was discharged. 
5. The court below committed no error in rendering judg- 
ment for an attorney’s fee, which attorney’s fee was stip- 
ulated for inthe note. Tholan v. Duffy,7 Kas. 405, 409 e¢ 
seq.; Sharp v. Barker, 11 Kas. 381. Opinion by VALENTINE, 
J.—Stanley et al. v. Farmers’ Bank. 


—————— 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF WISCONSIN. 


January Term, 1877. 
(To appear in 41 Wis.] 
Hon. E. G. RYAN, Chief Justice. 


** “ORSAMUS €OLE, ; ; 
“ Wm. P. Lyon, } Associate Justices. 


JUDGMENT—MISTAKE.—1. The power of the circuit court 
to relieve a party from a judgment on the ground of mis- 
take or surprise is limited to one year after notice of the 
judgment (R. S., ch .125, sec. 38) ; and it is not enough that the 
motion for such relief is made, but it must be brought to a 
hearing, within a year. 2. Written notice of the judgment 
is not required by this rule, but actual knowledge is sufli- 
cient; and aparty can not be relieved under this provision 
of the statute more than a year after he perfected an appeal 
from the judgment.—Opinion by COLE, J.—Knox v. Clifford. 

PLEADING — TAX DEED — STATUTE OF LIMITATIONS.— 
In the action of ejectment, where plaintiff claimed under 
a tax deed recorded May 16, 1871, it is stated in the briefs of 
counsel for both parties that the action was commenced 
July 6, 1874, and the circuit court so found; but from the 
original papers sent up on the appeal, it appears that the 
complaint was verified June 16, 1873, and the answer July 





tion, In other words, the mere production of a bill of sale 
which would be suflicient as against the vendor is not 
sufficient as against acreditor or subsequent purchaser, and 
he must supplement that bill of sale with proof of good 
faith and payment of value. Opinion by BREWER, J.—K., 
BP: RR. v. Couse. 


REQUISITES OF BILL OF PARTICULARS — OMISSIONS— 
PLEADING.—1. While the statute reads that a bill of par- 
ticulars in a justice’s court ‘‘ must state in a plain and direct 
manner the facts constituting the cause of action,” yet no 
technical precision is demanded in such a pleading. On 
the contrary, the most liberal intendment will be given to 
it; and if every fact essential to the cause of action can be 
found in it, although stated in the most general way, or in 
the loosest and most indefinite manner, and no objection is 
raised to it at the trial, it will be held sufficient to sustain 
the judgment. 2. Where there is an absolute omission to 
state a fact essential to the cause of action, but it appears 
from the record that the case was tried without objection, 
as though this fact was alleged, and that the fact was duly 
proved and found, the omission will, on proceedings in 
error, be considered as waived. 3. But where there is such 
an absolute omission, and nothing to indicate any proof or 
finding or admission of the fact, or waiver of the omission, 
this court must regard the omission as error and reverse 
the judgment founded upon such a defective bill of par- 
ticulars. 4. In an action under the stock-killing law of 
1874, the plaintiffs pleading must allege that the defend- 
ant’s road was not fenced. Opinion by BREWER, J.—K. P. 
R. R. v. Taylor. 


JUSTICE’S COURT—PRACTICE — PROMISSORY NOTE — 
STIPULATION FOR ATTORNEYS’ FEES.—l. In a justice’s 
court the existence of a corporation may be put in issue 
by the defendant without a denial under oath, and even 
without a written denial of any kind. 2. On appeal from 
4 justice of the peace to the district court each party may, 
without filing new pleadings, prove any cause of action or 
defense which he might have proved before the justice, and 
each may introduce any evidence which he might have in- 
troduced before the justice. 3. The district court may 
allow new pleadings to be filed, in cases appealed from a 
justice’s court, only “in furtherance of justice.” 4. Where 
& promissory note became due April 4th, 1874, and the last 

y of grace was April 7th, 1874, and two demands for pay- 
thent were made—one on April 7th, 1874, by a general 
4gent of the holder of the note, and the other on April 8th, 





25, 1873, though it does not appear when the summons and 
complaint were served. Held, that this court must assume 
that the action was commenced before July 25, 1873, and 
therefore before the three years’ limitation had run in favor 
of plaintiff's tax deed. Opinion by COLE, J.—Hughes v. Libby. 

CERTIORARI—CRIMINAL INFORMATION.—1. Whether cer- 
tiorari will lie in any case to remove a cause from a circuit 
court to this court, quere. 2. Where acriminal information 
prosecuted in the circuit court of a certain county, charges 
that the act complained of Was committed in such county, 
neither the circuit court, nor this court upon certiorari to it, 
can treat the cause as one beyond the jurisdiction of such 
circuit court on the ground that evidence taken at a pre- 
liminary examination shows the offense to have been com- 
mitted in some other county. That is a question of fact 
for the jury. Opinion by CoLE, J.—Chittenden, Jr., et al. v. 
The State. 

RAILROAD NEGLIGENCE: —l. A railroad company is liable 
for injuries suffered by its servant where by its own negli- 
gence or malfeasance it has enhanced the risk to which the 
servantis exposed beyond the naturalrisk of the employ- 
ment ;orhas knowingly, and without informing the servant, 
used defective machinery which has caused the injury. 
2. Arailroad company is under a legal obligation to its serv- 
ants engaged in running and operating its trains, to use all 
reasonable means to guard against defects in its locomo- 
tives and cars, which would endanger the lives and limbs 
of such servants while in the performance of their duties. 
8. The complaint avers that plaintiff was in defendant’s 
employ as a brakeman on a freight train, and it was his 
duty, whenever occasion should require, to go between the 
freight cars and couple them with such machinery, appli- 
ances, etc., as defendant provided; that on a certain day 
defendant negligently took upons its track, used and oper- 
ated a car upon whose brake-frame or brake-beam at the 
end of the car, was a large and long bolt out of place, and 
which unnecessarily, carelessly and unskillfully projected 
beyond the frame, beam or brake-head, in the way of the 
brakeman going to couple the cars; that the defendant 
negligently suffered the bolt to remain, without cutting off 
the projecting part thereof, and without informing plaintiff 
of its dangerous condition; and that while going between 
said car and another to couple them, the plaintiff was tripped 
and thrown down by said bolt, and thus sustained certain 
injuries. Held, that a cause of action is stated. Opinion 
by CoLez, J.— Wedgwood v. C. ¢ N. W. R. R. Co. 
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BQuitry—CLouD UPON TITLE—PAROL CONTRACT—PRAC- 
TICE—1. A court of equity, in order to prevent a cloud upon 
the title to land, will restrain a sale thereof by_the sheriff 
under a judgment against a former owner which never 
became a lien upon the land. 2. Where, before a judgment 
is docketed in a certain county, land of the judgment- 
debtor, situated there, has been purchased by a third person 
in good faith, but no conveyance has been executed, the 
judgment does not become a lien thereon. 3. Under the 
exemption laws of this State (Tay. Stats. 1550, sec. 30) a 
sale and conveyance of his homestead by a judgment- 
debtor does not render it liable to sale on execution. 4. In 
case of a parol contract of sale of a homestead, in which 
the wife does not join, where the purchase money is paid 
and possession given to the purchaser, though a specific 
performance by the execution of a conveyance could not, 
probably, be enforced against her, yet, if she subsequently 
joins in a conveyance pursuant to the contract, the pur- 
chaser must be held, as against a judgment-creditor of the 
husband, to have been the equitable owner of the land be- 
tween the dates of sale and conveyance. 5. Action com- 
menced in circuit court for V. county, relating to lands in 
that county. By consent of the parties in open court, an 
order was entered at the November term, 1872, of the 
circuit court for L. county, referring the case to a referee 
to take the testimony and report it to the circuit judge, 
and that, after the evidence was all taken, the cause should 
be tried by the Judge at chambers, and judgment entered 
as of that term. In respect to business of this character, 
the regular term for L. county was also, at that time, a 
special term for V. county, which was in the same circuit; 
but this arrangement was terminated in March, 1873. The 
evidence was taken by the referee in November, 1873; and 
in January, 1874, by stipulation of counsel, the cause was 
tried by the circuit judge at chambers; and he filed his 
findings and conclusions with the clerk of the circuit 
court for V. county on the 8th of May following, and judg- 
ment in accordance with these was entered by the plaintiff 
on the 16th of June, signed by the clerk, there being no 
term of said court on either of the days last named. Held, 
that if the judgment had been entered nunc pro tunc as of 
the November term, 1872, of the L. county circuit court, it 
would have been aliteral compliance with the stipulation ; 
and if it was irregularly entered, the irregularity was fa- 
vorable to the defendants, or at least did not injuriously 
affect their substantial rights, and is not ground of reversal 
on their appeal. Opinion by CoLE, J.—Goodel v. Blu- 
mer et al. 
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NOTES. 








In A case in an English criminal court recently, a witness 
was asked in cross-examination, by Mr. Serjeant Ballantine 
—You went to Surrey Sessions and deliberately committed 
perjury? Witness—Yes;and I hope the mayor and the 
jury will forgive me for doing so. 


THE AMERICAN LAW REVIEW for April contains papers 
on the Washington “Safe Burglary” Conspiracy; The 
Right of Expatriation and Coroners; a digest of State Re- 
ports, of Cases in Bankruptcy and of English Law Reports 
for November and December, 1876, and January, 1877; 
Book Notices and a summary of recent legal events. 


HARRIET MARTINEAU, speaking of Macaulay, said: ‘ As 
a practical legislator, his failure was unsurpassed, when he 
brought home his Code from India. I was witness to the 
amazement and grief of some able lawyers in studying that 
Code—of which they could scarcely lay their finger on a 
provision through which you could not drive a coach and 
six.”’ 

THE following curious advertisement appears in an East- 
ern law journal: “ The advertiser, who is fairly entitled to 
make the offer, tenders his services in the trial and the ar- 
guments of causes, and in consultations. He will make no 
charge in any case; believing that the practice of accept- 
ing engagements upon this basis may be usefully revived. 
Gentlemen who employ counsel and who may favor the 
experiment will please address,” etc., etc. 


THE Albany Law Journal, of the 28th ult., charges that 
the newly formed New York City Bar Association, has 
adopted a religious test for admission to its membership, 


and cites two cases where individuals proposed as members | 


were rejected for the avowed reason that they were Jews. 
“If this be true,” it says, “the association can no longer 





claim to represent the bar of New York City. That bar 
recegnizes neither creed nor race nor social rank, and it 
will not permit any organization which discriminates in 
such matters to speak for it, or to direct its action.” 


MESSRS. ROBERT CLARKE & CO., of Cincinnati, have just 
issued a Digest of Law Publications, being a catalogue 
of American and British Law Books. The works are clas- 
sified according to their recognized legal titles, and also 
under the names of their authors. It embraces two hun- 
dred and forty-six pages, and contains, besides what we 
have mentioned, a list of American, British and Canadian 
Law Periodicals, Federal and State Reports, Digests and 
Statutes; tables of British Regnal Years and Law Terms; 
Chronological Lists of English, Irish, Scotch, and Colonial 
Reports and a list of abbreviations used in reference toAmer- 
ican reports and reporters and English, Scotch and Irish Law 
Books. Itis very true that lawyers frequently lose much time 
in searching to find who or whether any one has produced a 
work on the particular subject they desire to investigate. 
This little publication will fill this want completely, and 
should be on every lawyer’s desk. 


THE first number of the Soutkern Law Review for 1877, 
(St. Louis: G. I. Jones & Co., 1877) has been received by us. 
It contains the following articles: 1. Removal of Causes 
from State to Federal Courts ; Hon. W. F. Cooper. 2. Election 
of Judges by the People for Short Terms of Office ; Hon. J. M. 
Love. 3. The Effect of aChange in the Law upon Rights of 
Action and Defenses; Hon. T. M. Cooley. 4. A Brace of 
Noted Cases, Stokes’ Case and Tweed’s case; Hon. Joel P. 
Bishop. 5. The Dartmouth College Causes and the Su- 
preme Court of the United States, Fifth Paper. 6. Some 
Disputed Questions of Evidence, Relevancy, Presumptions 
of Lawand Presumptions of Fact; Francis Wharton, L.L. 
D. 7. Riparian Rights; P. N. Bowman, Esq. The present 
number also contains several exhaustive reviews of recent 
legal publications ; notes of legal topics, and a digest in brief 
of cases reported in the law journals since January 1, 1877. 
Formerly a quarterly, the Review will be published in 
future, bi-monthly. 


THE GERMAN SUPREME CoURT.—By a majority of about 
70, the German Parliament decided the other day, that the 
Supreme Court of Appeal for the whole Empire, in aceord- 
ance with the bill submitted to them, shall be located at 
Leipsic, and not at Berlin. The import of this singular 
vote will be understood by looking at the component ele 
ments of the majority. The Ultramontanes, Socialists and 
Poles voted toa man against Berlin. Being opposed to the 
institution of the German Empire, or, at any rate, to its 
present shape and aspect, they acted consistently, as they 
can not destroy the Empire, in depriving the Capital of its 
metropolitan character. But, without strong reinforce- 
ments from the Liberal benches, these anti-Liberal parties 
could never have hoped to secure the majority. This rein- 
forcement they received from the Bavarians, Wurtemberg- 
ers, Saxons and Thuringians, who preferred Leipsic to 
Berlin, and also from a good many Prussians, whose 
inclinations took the same erratic direction.—[ London 
Times. 


THE VALUE OF LEGAL DEFINITIONS.—“ Definitions are 
said to be dangervus in law,” observes Swinburn (Wills 
and Test. p. 1, § 3); and the Roman Digest, too, has noticed 
their perilous nature (Dig. b.50). Their difficulty was not 
sufficiently appreciated by Oliver Cromwell, when, being 
bent on reform of the law, and having set his Parliament to 
make laws more plain and short, he complained that many 
months had been taken up in trying to settle the meaning 
of one word—namely, “ incumbrance.” (Carlyle, Crom., 
Vol. IIL., 274, 357). On-this subject, we may notice the fol- 
lowing observations by the Lord Chief Justice of the 
English Common Pleas, in Twycross v. Grant, Jan. %, 
1877: All arguments, at least when conducted in the 
English language, have to commence with a definition. It 
depends on what is your definition of “ consequence.” In 
one sense I quite agree with you; but in another sense it 
was a consequence of the fraud, that the purchaser ob- 
tained a worthless thing. In another case, Attorney-Gen- 
eral v. Gasquet, (January 23, 1877), Baron Cleasby in the Ex- 
chequer Division said: Ido not pretend to give any defini- 
tion of “‘ domicile” myself, because it has been said that, 
though so many great minds had applied themselves to it, 
there is no universally accepted definition, no agreed-on 
enumeration of its ingredients. I rather agree with the 
dictum: “ In jure civili omnis definitio periculosa.” 








